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BANKRUPT ACT—FRAUDULENT PREFERENCE—RETROACTIVE 
ErFECT OF AMENDMENTS OF 1874.—On page 141 of this 
volume we published an opinion of Mr. District Judge Treat, 
of the Federal Court for the Eastern District of Missouri, in 
the case of Singer, Assignee of Towle v. Sloan ef a/., involv- 
ing questions indicated by the heading of this paragraph. 
We now have the pleasure to lay before our readers the opin- 
ion of Mr. Circuit Judge Dillon, affirming that of Judge 
Treat. 





The Constitutionality of the Civil Rights Law. 


We are not in the habit of publishing charges to grand 
juries, and as a general rule we refrain from publishing re- 
ports of cases in which the opinion consists merely in a 
charge to a traverse jury. But our readers will, no doubt, 
justify us in making an exception this week in .case of the 
charge of Mr. Circuit Judge Emmons to a grand jury at 
Memphis, Tennessee, in which he advises them that the 
Civil Rights Law is unconstitutional, and that they need not 
return any indictments under it. The reasons which induced 
the learned judge to declare his opinion of the unconstitu- 
tionality of the law in this unusual manner, are stated in the 
opening part of his instructions ; and, in view of the fact 
that the court remains open for civil actions for damages for 
infractions of the law, whereby its constitutionality may be 
tested in the Supreme Court of the United States, these 
reasons seem satisfactory. 

As some of our non-professional readers may desire to 
know something of Judge Emmons’ antecedents in order to 
determine what value to attach to his views on this question, 
we will state that he is one of the nine United States circuit 
judges appointed by President Grant in 1869; that he isa 
citizen of the state of Michigan ; and that he is a republican 
in politics, so far as a judge can be said to have any politics. 
He is a lawyer of great learning, and is without doubt, one 
of the ablest judges in the federal courts. It will be seen 
that towards the close of his charge he expresses sympathy 
with the purposes of the bill. We are satisfied that this ex- 
pression is unfeigned; and that the learned judge decides 
the question as a jurist, not with reference to his private feel- 
ings, but by the standard of the constitution, as he under- 
stands it, and in doing so, he feels obliged to declare that 
the act involves an attempt by Congress to assume a power 
which belongs exclusively to the states. 





Remedies for Crude Legislation. 

Our remarks upon this subject in a former number (anée, p, 
182), have called forth two practical suggestions, from cor- 
respondents (printed elsewhere), both of which deserve at- 
tention ; the one from Judge Williams of Little Rock, and 
the other from Mr.-Minor of St. Louis. We incline to give 
the preference to the suggestion of Mr. Minor. So far as 
our knowledge goes those who fill the office of district attor- 
neys, are generally young lawyers who have barely reached the 
threshold of professional life, and who are consequently not 
qualified by the requisite experience to act as an advisory 





body to the legislature. The suggestion of organizing the 
judges into such a body would, it seems to us, be wiser. But 
there is one consideration which renders both of these plans 
impracticable. The crowded state of the dockets of most of 
the courts throughout the country, and the necessity that 
criminals confined in jail should have a speedy trial, impera- 
tively require that the judges and state’s attorneys should 
remain on duty in their respective circuits during the sessions 
of the legislature, as well as at other times. The plan pro- 
posed by Mr. Minor, namely, the appointment of a standing 
commission on the revision of the laws, is not open to any of 
these objections. This plan has frequently been urged by 
those who have given attention to the subject ; and it would 
seem to be well worthy of consideration by the constitutional 
convention about to assemble in Missouri. If that conven- 
tion can devise some means of stopping the volume of ignor- 
ant, vicious and patch-work legislation which constantly 
perplexes the administration of justice, it will have achieved 
more than any body of its charagter has hitherto succeeded 
in achieving. Of course no measure of relief can be expected 
from the legislature itself; for no set of men are going to 
confess their incompetency to do the work which they are 
selected to perform, although that incompetency may be pain- 
fully apparent: to many of their constitutents. Besides it 
is a question the proper solution of which may involve a 
change in the organic law, and which, for that reason, 
falls more appropriately within the duties of a consitutional 
convention. 





A Novel Work on Practice. 

John C. Reed, Esq., of Georgia, has in the press of Cock- 
croft & Co., of New York, a novel work entitled ‘‘ Practical 
Suggestions for the Conduct of Law Cases,’’ which is said to 
set forth, systematically and exhaustively, all the details of 
preparing and trying cases—whether common law, equity, or 
criminal. It consists of two books, the first of which is de- 
voted to the subject of preparing cases for trial, and the 
second treats of the management of the trial. 

Book I, the title of which is ‘‘ Conduct out of Court,’’— 
after showing fully on what investigation and according to 
what principles a lawyer should take or reject an offered case, 
discusses all the minutiz of preparation, giving copious illus- 
trations and examples at every step. The following are some 
of its topics: The Elements of Litigation, namely,—Dits- 
PUTED Facts, OR DispuTED Law, OR Boru DispuTeD ; Prin- 
ciples of Preparation, namely: (1.) Assuring existing advan- 
tages ; (2.) Discovering and adding others; (3.) Crippling as 
much as possible those of the adversary; anticipation of, and 
provision against, the adversary’s case; process and aim of 
preparation on the law of the case; three kinds of law, 
namely, adverse, favorable and doubtful ; turning an attack 
into a defence, and vice versa; over-refinement in selecting 
and presenting law points; drafting pleadings; conference 
of counsel with witnesses: plurality of counsel, and how 
they should share in the preparation ; transcendent import- 








ance of thorough preparation, and instances from the prac- 
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tice of great lawyers ; proper plan of conduct of the case— 
whether the plan should be simple or complex; the 
aggressive and offensive ; and finally, how to fully state the 
case, and the whole details of preparation, in a neatly ar- 
ranged brief. 


Book II is entitled ‘‘ Conduct in Court,’’ and some of its 
topics are: the opening of the plaintiffs, or the defence, and 
essentials of openings ; when to rest the case on the proof; 
written evidence; questions to witnesses should have an in- 
telligent purpose ; which one of the counsel should examine ; 
details of examination in chief ; whether to cross-examine at 
all; how to cross-examine, and all the particulars of cross- 
examination ; principles and details of re-examination ; or- 
dering witnesses out of court ; objections to questions; pro- 
viding new evidence during the trial ; principles and details 
of note-taking ; essentials of good argument ; new trial and 
appeal ; and lastly, assuring victory and making the best of 
defeat, This book is said to be especially full on the examin- 
ation of witnesses, and much sounder and more exhaustive on 
the subject than the corresponding chapters of Mr. Cox's 
Advocate. 

Mr. Reed will be remembered as a contributor of the 
Southern Law Review. Before determining to publish, he 
had the diffidence to submit the manuscript to an eminent 
legal author, who advised its publication. We have often 
reflected on the need of such a work to beginners at the law. 
Considerable insight may be obtained into the practical de- 
tails of legal management by reading that very entertaining 
book entitled ‘‘Adventures of an Attorney in Search of 
Practice;’’ but this, we believe, is the first book which at- 
tempts to reduce such knowledge to a system, 





Effect of the Revised Statutes upon the Bankrupt 
Law. 

The publication of the Revised Statutes of the United 
States renews the important question of the effect of the 
revision upon the bankrupt law. The revised statutes were 
approved on the 22d day of June, 1874, and on the same day 
the amendatory bankrupt act of 1874 was approved. Section 
5596 of the Revised Statutes provides that ‘all acts of Con- 
gress passed prior to said rst day of December, 1873, any 
portion of which is embraced in any section of said revision, 
are hereby repealed, and the section applicable thereto shall 
be in force in lieu thereof; all parts of such acts not contained 
in such revision, having been repealed or superseded by sub- 
sequent acts, not being general or permanent in their nature.’’ 
Section 5601 also provides that ‘‘the enactment of the said 
revision is not to affect or repeal any act of Congress passed 
since the 1st day of December, 1873, and all acts passed 
since that date are to have full effect as if passed after 
the enactment of this revision, and so far as such acts vary 
from, or conflict with any provision contained in said revi- 
sion, they are to have effect as subsequent statutes, and as re- 
pealing any portion of the revision inconsistent therewith.’’ 
The bankrupt act of 1867, as it stood in the 14th volume of 
the statutes at large, therefore, stood repealed on the day the 
amendatory act of 1874 was passed ; but nevertheless this 
amendatory act amends the repealed act by name, section: by 
section, and line by line. It goes further, and substitutes an 
entirely new section in place of section 39 of the original act, 












using, in so doing, the following language: ‘‘ That section 
39 of said act of March 2, 1867, be amended so as to read as 
follows,’ etc. Now if the act of 1867 had been incorpor- 
ated into the revision without verbal alteration, this legislative 
botchwork of amending a repealed law would work no incon- 
venience. But this is not the case. A careful comparison 
between the original act and the revision discovers no syé- 
stantial verbal changes; but the forma/ changes are numer- 
ous and radical. Take, for instance, the first section of the act 
of 1867. This in the revised statutes is divided into four 
sections, and the order of the principal clauses is transposed. 
Again, take section 2. The first part of that section relates 
to the superintending jurisdiction of the circuit court, and 
appears in the revision as section 4986. The next clause of 
the same section relates to the concurrent jurisdiction of the 
circuit with the district courts in matters of bankruptcy, 
Into this clause two amendments were sandwiched by the act 
of 1874. This clause appears in the revision as section 4979. 
The third and final clause of the same section fixes a limita- 
tion of two years upon the bringing of suits against assignees. 
This in the revision has been shifted into another title and 
appears as section 5057. 

Thus it appears that while the revision retains the substance 
of the original bankrupt act and its amendments prior to 
that of 1874, it is, in respect of its form, completely torn to 
pieces, shaken up and reorganized, so that it requires diligent 
seach to trace out and identify the original materials. It is 
thus apparant that it is impossible, by any act short of an act 
of legislation, to incorporate the amendments of 1874 with 
the revised statutes, so as to make the act read as Congress, in 
passing the latter act, intended. The question will no doubt 
arise, and will be seriously discussed by grave judges, as to 
what Congress meant in thus incorporating a system of ver- 
bal amendments into a law which they had already repealed. 
A truthful answer to the question must be, that they meant 
nothing. They never thought of what they were doing. 
These amendments were concocted in the senate and passed 
in February. The bill was then sent to the house, where it 
slumbered in committee until towards the close of the ses- 
sion, when it was taken up and rushed through with the un- 
finished business about the same time with the passage of the 
revised statutes. It was, therefore, a legislative bull, «liscred- 
itable to the Congress through whose neligence it took place ; 
and it was scarcely less discreditable that the same Congress, 
in its subsequent session, did nothing to amend it. © Never- 
theless the courts will probably feel obliged to put some con- 
struction upon it which will not be disrespectful to Congress ; 
and we see no other way in which they can get out of the dif- 
ficulty except to assume that Congress, in amending the old 
law by section and line, intended to revive and perpetuate it. 
At all events, the amendments cannot be connected with the 
revised statutes so as to make any certainty or consistency, 
and the judges will be obliged perforce to make their refer- 
ences to the old law. 





—UNDER the new state of rule in Egypt, the Viceroy is determined that 
the judicial administration of the country shall be presided over by a Lord 
Chief Justice, following the example of our judicial instution, and leaving the 
selection to our Foreign Minister and Lord Chancellor of England. For the 
post an Irishman has been selected, Mr. Michael Law, of Gray's Inn, an able 
lawyer and accomplish lingust, a native of Dublin, and connected with some 
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The Civil Rights Law Unconstitutional. 


In the United States Circuit Court, District of West Tennessee, 
March 22, 1875. 


Charge to the Grand Jury by Hon. H. H. Emmons, Circuit Judge. 


The grand jury having asked for specific instructions with refer- 
ence to their duties under the Civil Rights Law, the learned Judge 
charged them as follows: 


It is to be regretted that a gestion of such exceptional importance, 
and one which is producing so much excitement, should come 
before the court in this form. At an early day, however, and dur- 
ing the term, we are compelled by law to decide the matter you 
lay before us. 


The severe penalties imposed by this law upon prosecuting 
attorneys and other officials, will, we are advised, be attempted to 
be enforced should the grand jury fail to indict, in the assumption 
that their action will be controlled by such officers, unles the court 
acts. Every consideration makes it a duty to answer your ques- 
tions at once. 


You ask whether it is a crime for which you have a right to find 
an indictment, that a negro has been denied ‘the full and equal 
enjoyment of the accommodations, advantages, facilities and 
privileges of the theaters and inns” ofthe state. Such a denial is 
not an offence over which Congress can give this court jurisdic- 
tion. Those are matters which the state government alone control. 

The parties who think themselves aggrieved can brinz their civil 
action in this court at once. Any decisionwe may then make can 
be reviewed by the supreme court. 

In ordinary circumstances, this brief reply is all which we should 
make. Itis all which, asa very general rule, the proprieties of 
such occasionsauthorize. But such arethe exceptional conditions 
which attend these complaints before you, and such the excited 
condition of those classes whom the law was intended to affect, 
that after much hesitation we have yielded to an earnest request 
to state in a simple and untechnical form the reason upon which 
our advice rests. To do this successfully, in haste and without 
preparation, is still more difficult for a judge than to treat the matter 
technically when addressing the judicial and -professional mind. 


Until the three recent amendments to the national constitution, 
which abolished slavery and attempted to protect the civil and po- 
litical rights of the freedmen, all parties conceded that the federal 
government had no power whatever to restrain such an offence as 
this. The punishment of murder, arson, assaults and batteries, 
trespasses, frauds, injuries to reputation, of obstructions to the 
right of attending church, public schools, theaters, and forcing the 
right of being accommodated in inns, and by common carriers 
within the state, were matters not only not granted to the general 
government, but in the constitution itself expressly reserved to the 
states. The vast massof civil and political rights included in the 
compendious phrase, the right of “life, liberty and the pursuit of 
happiness,” rested entirely under state protection. To this famil- 
iar and unquestioned truism, there was universal assent then, and 
is now. The only question presented for judicial determination is, 
have these amendments completely revolutionized the whole char- 
acter of our government? because it is entirely evident that if Con- 
gress has the power of regulating the theater and “ other places of 
amusement” in Memphis and other cities of the Union, this neces- 
sarily involves the power of protecting the more sacred and im- 
portant rights of the colored citizen. 

The thirteenth amendment abolished slavery only; it did no 
more. It gave the freedman no right of protection from the fed- 
eral government, superior to that of his white fellow-citizens, and 
no exemption from the power of state control, which might be ex- 
ercised against others. The right of legislation secured to Con- 
gress in the amendment, was that only of creating penalties fora 








violation of its provisions, and providing securities against the re- 
establishment of slavery, either generally or in particular instan- 
ces. It accords no more authority to enact thathe should have the 
right to vote, to testify, to make contracts, to hold real estate, ex- 
ercise trades, attend public schools, or any other matter or thing 
within the limits of a state, than it does to enact the same thing in 
reference to whitemen. The utmost effect of this great provision 
in our constitution, was to make the colored man a citizen, equal 
before the laws with the race which had enslaved him. For this 
purpose the fourteenth amendment was by no means necessary. 
So far as the control of Congress is concerned, the states were still 
free to legislate in reference to what persons should attend thea- 
ters, be accommodated at inns, or be transported by common car- 
riers within the states. As an illustration of unquestioned local 
state power, anterior to this amendment, we suggest a fact in the 
history of the state of Michigan: By the voice of the people, it 
three times denied the colored race, though taxed, the right of 
voting. The supreme courtof that state sustained as lawful the ac- 
tion of a steamboat master excluding a colored person from the 
steamer’s cabin, compelling him to take passage on the deck. 
These judges were high toned gentlemen, of far more than ordin- 
ary legal culture and ability, aud elected to their places by a 
then strongly predominent anti-slavery party in the state. They 
sustained the action of the carrier, as a wholesome police regula- 
tion, calculated, in view of our American education and prejudices, 
to secure peace and harmony in that department of commerce and 
business under his control. It was deemed injudicious that the law 
should interfere with his action. The state legislature, also over- 
whelmingly anti-slavery in sentiment, might have changed this 
rule, but refused to do so. Against this action, political and judi- 
cial, a large and influential portion of the people earnestly strug- 
gled and protested. But all understood, from the numerous rul- 
ings of the supreme court, there was no power in Congress to in- 
terfere with the decision of the judges and the people of the state. 
Like conditions, in a greater or less degree, characterized nearly 
every free state in the Union. A nearly similar judgment, arising upon 
facts since the amendment, has recently been pronounced by the 
learned judge of the Superior Court of Cleveland, Ohio, in which 
he ruled that the manager of a theater might lawfully exclude from 
the dress-circle a colored person of ever so much respectability. 
It would seem to be clear that the abolition of slavery placed the 
negro in the former slave states just where he had before stood in 
the free states. What Congress could not do in reference to a free 
negro in a Northern state, where slavery never existed, before the 
abolition of slavery, it could not afterwards do in regard to one liv- 
ing in the South. We conclude with confidence, that the thirteenth 
amendment did not authorize Congress to interfere with the private 
and internal regulations of theater managers, hotel keepers, or 
cofnmon carriers within the state, in reference to colored persons, 
any more than it did in regard to their white fellow-citizens, 

It will simplify the subject, before considering tae fourteenth 
amendment, to say that the clauses forbidding the “ states to de- 
prive any person of life, liberty or property, without due process of 
law, or deny to any person the equal protection of the laws,"’ have 
no application to this subject. They are intended solely to pre- 
vent the arbitrary transfer of property from citizen to citizen without 
legal adjudication or process, and to prevent the establishment of 
tribunals for one class of persons, varying from those which de- 
termine the rights of all. These inhibitions, too, beyond all con- 
troversy, are aimed at the action of the state only, and have no 
reference to individuals. 

The only provision of the fourteenth amendment which affects 
this question, is that which provides that “no state shall make or 
enforce any law which shall abridge the privileges and immunities 
of the citizens of the United States.’’ It would be as useless as it 
would be improper, in view of the authoritative judgment of the 
court of last resort, to do more than to explain just what it an- 
nounces. In what are knownas the slaughterhouse cases (16th 
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Wallace) two points were established. First, that this clause pro- 
hibited the action of the state alone, and gave Congress no power 
to legislate against the wrongs and personal violence of the citi- 
zen. Second, that the privileges and immunities which a state 
could not abridge were only that limited class which depended im- 
mediately upon the constitution of the United States. They are 
few in number, and of little importance to the great mass of the 
colored race in their present condition. The right to pass from state 
to state andto the national capital; to protection upon the high 
seas and in foreign countries, and a few others, were stated as 
illustrations. The great body of our civil and political rights, that 
of acquiring and enjoying property, real and personal, to exercise 
trades, attend schools and churches, to be protected against per- 
sonal violence, and enjoy the freedom of opinion, were declared 
to rest entirely under state protection, and were not included in 
this amendment. 

In reference to the first proposition, that the power of Congress 
was not called into action under this clause, until the state, through 
its political power, had violated its provisions by passing, or at- 
tempting to enforce some law, obtained the unanimous consent of. 
every member of the court. We do not understand that this is 
anywhere questioned. This legislation, therefore when no such 
exigency has occurred, is without authority, and it is our duty for 
this reason to advise you not to find an indictment for a violation 
of its provisions. 

The second proposition, affirmed by a majority of the court, 
just as conclusively establishes the invalidity of this law. The 
character of the wrong done—that of excluding a citizen from a 
hotel and a theater—is not such as Congress has any right to pun- 
ish, They, say the supreme court, are violations of such rights as 
attach to citizens of a state, and do not belong to those which he 
enjoys asa citizen of the United States. It is this latter limited 
class of rights only which the fourteenth amendment protects. 
Within this judgment, therefore, there is no power of Federal 
legislation to provide penalties for the violation of any privilege 
save the few which are enjoyed peculiarly under the federal con- 
Stitution. The right to go from state to state; to visit the capitol, 
and other national privileges, Congress may protect. All others, 
among which are the rights claimed to have been infringed in the 
present instance, are beyond its control. For this additional rea- 
son, the law which attempts to protect them is void for the want 
of power in the body which passed it. 

The slaughterhouse cases were well calculated have to elicited 
a different judgment, if the court had not felt constrained upon 
principle, to decide as it did. A state law had substantially inter- 
fered with the trade and calling of a large class of citizens. Every 
butcher and dealer in meats over a wide spread territory was 
compelled to pay an onerous tribute to a single corporation. - But 
their right to carry on a trade, to acquire and dispose of property, 
was held not to come within the protection of the fourteenth 
amendment. There was no middle ground for the court, they 
must hold either that it completely revolutionized the whole theory 
of our government, and transferred to federal control all those 

‘rights hitherto alone protected by state laws, or hold, upon the 
other hand, that it referred only to the few privileges secured by 
the national constitution. That court in the same volume applied 
the same principle where a woman in Illinois was rejected as 
an applicant for admission to the bar. It again decided that 
such right was not one of the immunities protected by the amend- 
ment. In 18th Wallace a state law having deprived a citizen of 
the right to sell what he owned and possessed, it held that the sell- 
ing of property was a privilege and immunity protected by state 
laws and constitutions only, and was not protected by this clause. 

With the fact that this interpretation was equivalent to expung- 
ing it from the amendments altogether, we have nothing to do. 
It is true unquestionably that any violation of any privilege or 





immunity protected by the federal constitution, by the state, could 


be punished and redressed by Congressional law before the 
adoption of this amendment. As now judicially read by the court 
of last resort, it leaves the organic law in this regard precisely 
where itwas before. Itis one of those constructions often re- 
sorted to, to prevent consequences serious and revolutionary, 
which courts believe were not contemplated by legislatures who 
passed laws, and by the people who adopted constitutions. 


We do not deem it indelicate to express our sympathy with that 
large and respectable class of our fellow-citizens, including beyond 
question a majority of the more conservative Christian gentlemen 
of the South, who regret that there exists nowhere, in either goy- 
ernment, state or national, the power of punishing those mean and 
cowardly murders which are so frequently disgracing our civiliza- 
tion before the world. Although we have carried the doctrine of 
local government in township and county organizations to a great 
extreme, we find in all its ordinary administrations most bene- 
ficial effects. To its universal application, however, most states- 
men now agree there should be some exceptions. In no country 
but our own is the discreditable fact true that where murder, cruel 
and shocking outrages are perpetrated by a dominant party in a 
narrow region 6f country, there is no power of punishment, save 
through the impracticable instrumentality of those who have 
either committed or sympathized with the crime. When conspi- 
racies and combinations against the property, well-being and life 
of classes or persons in the small civil divisions of our country 
include large portions of the constabulary, the magistracy and the 
jurors grand and traverse, the inevitable consequence must be 
that the offences they commit, or with which they sympathize, will 
be perpetrated with impunity. Unless our statesmen, state or 
national, create some jurisdiction of wider scope and which will 
authorize indictments and trials beyond the narrow limits, a ma- 
jority of whose citizens abet the crime to be punished, a nation 
must still submit to the disgrace of yearly additions of mean and 
courage-wanting murders of the innocent and the helpless, with- 
out the slightest infliction of any legal penalty upon the offenders. 


It has been our painful duty in repeated instances to charge 
juries that the federal court had no cognizance of offences where 
crimes so cruel and shocking have been proved, that court, jury 
and audience could scarce refrain from tears of sympathy, and 
where the elegantly dressed, socially well connected, and shame- 
less murderers had, in the communities where they had shed inno- 
cent blood, not only confessed, but boasted of their crimes, and 
who had either not been indicted at all, or when tried, had been 
acquitted by juries, their coadjutors in crime, amid the acclama- 
tions of their co-conspirators. In avery recent case it was proved 
that a young man of wealth, education, and most estimable moral 
character, was shot to death at midday in his own house by a band 
of ruffians, for no other reason than that he had acted as the chair- 
man of a committee to wait upon the governor of his state to 
solicit his action for the protection of the negroes of his county, 
who were being driven from their homes, their houses burned and 
themselves murdered by the lawless conspirators by whom he was 
killed. The mock trial by which these infamous offenders were 
triumphantly acquitted, was a still greater stain upon our civiliza- 
tion than the monstrous crime it affected to try. It is believed by 
many of our best citizens that there should be here, as in every 
other government on earth, some power to bring such wicked men 
to justice outside of, and uncontrolled by the wills and hands 
which have united in their atrocities. As it does not now exist, 
and as no attempt at alteration is made by the state powers, it is 
natural that all those whose hearts are not of flint, and hope to be 
blessed and prosper as they do unto others as they would that 
others -should do unto them, should strive to the uttermost to find 
the source of protection in the federal constitution. In the present 
condition of public opinion the remedy should, perhaps, be sought 
through the political action of the state only. I have but small 
sympathy with the right of the negro to see the immodest and 
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vulgar display in the ballet-dance, which in modern times so uni- 
versally disgraces the best theatrical presentations. I would have 
selected some more precious and beneficent privilege for protec- 
tion, if the power had existed. We turn from this almost grotes- 
que exercise of national authority, and express our regret only that 
it cannot be exerted to protect from pillage and murder the hun- 
ble homes of those peaceful toilers, who quietly and inoffensively 
labor to support their wives and little ones, and who do not offici- 
ously and distastefully thrust themselves inthe face of those lighter 
and less reflective portions of society so frequently found among 
theatrical audiences. We believe the actual history of this 
unhappy question demonstrates that where no legal force or con- 
straint is used, the lady and gentleman of solid position and real 
cultivation are least annoyed by his presence when he is really 
worthy and cultivated. That when left unstimulated by foreign 
and wicked influences, his own good sense, guided by public 
opinion, keeps him in his proper position as uniformly as all other 
classes of society. 

A recent judgment of one the learned justices of the supreme 
court, after he had enjoyed the benefits of the elaborate arguments, 
and participated in the dissenting opinions in the slaughter house 
cases, still affirms that violence upon the negro, simply because 
he is such, finding its sole animus in his race and color may be 
made penal by Congressional enactment. This utterance suggests 
what otherwise we should have deemed impossible, that the supreme 
court may still find in the thirteenth amendment, which abolishes 
slavery, or, the first clause in the fourteenth, which creates citizen- 
ship, so much incidental power to protect what they create, as will 
sustain a national law punishing the crime, where life, liberty and 
property are violently taken, solely on account of the race and 
color of the party injuced. Our sympathies are in that direction. 
Could we see a plausible path, leading to such ground, after what 
that court has said, we would gladly stand upon it. Butso demon- 
strative appears to us the arguments, in view of the judgments of 
the supreme court already rendered, that a crime perpetrated by 
one citizen of Tennessee upon another, when it consists in the 
violation of some right which is enjoyed solely as the citizen of the 
state, and depends in no degree upon the national constitution, 
that we feel at liberty to give no different advice. 





Railway Negligence—Contract to Carry at Passen- 
ger’s Own Risk. 


GALLIN v. THE LONDON & NORTHWESTERN RAILWAY 
COMPANY. 


English Court of Queen's Bench, February 3, 1875. 


The plaintiff, a drover, who had travelled with cattle by the defendants’ railway, on 
the terms that he was to be free of charge, but at his own risk, was, in consequence, as 
the jury found, of the e of the defendants’ servants, injured, after leaving the 
train, in the course of his departure from the defendants’ premises. /e/d, that the 
plaintiff took upon himself the risks incidental to the whole transaction, the access to 
and departure from the train as well as the actual transition, and thérefore that the de- 





_ fendants were not liable. 


The first count of the declaration stated that the plaintiff was a 
passenger of the defendants, to be by them safely and securely 
carried for reward to the defendants, and that by the defendants’ 
negligence the plaintiff was thrown down while alighting from the, 
carriage of the defendants and injured. 


The second count stated that the defendants so negligently man- 
aged their station and carriages, and placed the carriages in such 
dangerous positions, and kept the station in such a dangerous 
state, and omitted to light it, and to provide proper accommoda- 
tion for passengers to depart from the carriages, that the plaintiff, 
having been carried as a passenger, on alighting, fell and was 
njured, 

The third count stated that the plaintiff was a passenger of the 





defendants to be safely and securely carried for reward to the de- 
fendants, and that on the invitation of the defendants he alighted 
from the carriage, and the railway was, to the defendants’ knowl- 
edge, unlighted, unfenced, unguarded, and dangerous, whereby 
the plaintiff, in lawfully walking along the railway for the purpose 
of leaving the same at the place directed by the defendants, fell 
and was injured. 

Pleas: Not guilty, and to the first count that the plaintiff was 
not a passenger on the terms alleged. 

Issue. 

The action was tried before Amphlett, B., at the Liverpool 
Spring Assizes, 1874. The plaintiff was a cattle drover. On the 
21st of November, 1870, he took two trucks of cattle by defendants’ 
line from Lostoch Hall Junction to Garstang. The journey was 
made during the night, and, for the plaintiff's convenience, by a 
train which did not ordinarily stop at Garstang. The plaintiff 
travelled in the guard’s van. 

On arriving at Garstang, on the morning of the 22nd, the train 
had to be taken to a goods siding, when the trucks were taken off. 
The plaintiff there got out of the van, and was directed by the 
guard to go towards the station, which was 300 or 400 yards off. 
Between the siding and the station, the line passed by a bridge 
over a river, and the plaintiff had to walk between the rails on which 
the train was standing and the parapet of the bridge, a space of 
four feet six inches, the parapet being two feet high. While he was 
so passing the train moved, and the plaintiff stepped on one side 
and felt the parapet. It was so dark that the plaintiff could not 
see what the parapet was, and, thinking it was the platform of the 
station, made a step forward and went over into the river. 


Owing to the lateness of the hour the plaintiff had not taken a 
regular ticket for the journey. 

There was some dispute as to what the plaintiff's admissions 
amounted to, but substantially it may be taken that he admitted 
that he had travelled in the same way several times before by the 
defendants’ line, and that he knew that their terms (as stated on 
the ticket which, in the ordinary course of things, he would have 
taken) were that a drover travelling with cattle free of charge 
should travel at his own risk, and he admitted also that when he 
afterwards came to settle with the company he paid only for the 
cattle, and not for himself, and that he was therefore travelling 
free. The jury found that there was negligence, and a verdict was 
entered for the plaintiff for £375, subject to leave to move to enter 
a non-suit, with liberty to make any necessary amendment. A 
rule #zsi was accordingly obtained to show cause why a verdict for 
the defendants should not be entered, on the ground that the plain- 
tiff was travelling at his own risk, and that there was no evidence 
of negligence, the court to be at liberty to make necessary amend- 
ments. Against this rule 

Russell, Q. C., and French, showed cause.—Assuming that the 
plaintiff was travelling at his own risk, he was at his own risk only 
during the journey, during the actual transit, But here when the 
accident happened the journey was at an end. The defendants’ 
liability gua carriers ceased when the train arrived; after that the 
plaintiff had the same rights as any other person going upon the 
company’s premises with license. He cited Robinson v. Great 
Western Railway Company, 14 W. R. 256; D’Arc v. London & 
Northwestern Railway Company, 22 W. R. g19, L. R. 9 C. P. 325. 
[The court referred to Hodgman v. The West Midland Railway 
Company, 12 W. R. 1054, 5 B. & S. 173, 13 W. R. 758, 6 B. & S. 
560; and Carr v. Lancashire & Yorkshire Railway Company, 7 
Ex. 707. 

Aspinall Q. C., and Shiell, contra, were not called upon. 

BLACKBURN, J.—I think this rule must be made abso- 
lute. It is impossible that the leave could have been reserved 
except on the supposition that the contract was that plaintiff should 
travel at his own risk. Then, if that was the contract, does that 
free the company from liability in the present case? What 
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would have been the liability of the company to an ordinary pass- 
enger? A person who invites another to come on his premises 
is bound to take reasonable care not to expose such person to 
undue danger. That is the implied engagement of a railway 
company in the case of an ordinary passenger. Whether if the 
plaintiff had been a passenger traveling under no _par- 
ticular arrangement, the company would have been liable, 
it is not necessary to say. But here the company have 
stipulated that the plaintiff should travel at his own risk. 
Now that, I think, means that the company were to be free, 
not only of all risks arising from the acts of their own servants, 
but of all risks incidental to the journey, not merely during the 
actual transition, but before and after it, till the whole transaction 
was completed. The case of Hodgman v. The West Midland 
Railway Company (bz sup) shows this. There the plaintiff’s 
horse was injured in the course of being loaded before any ticket 
had been taken or declaration of value made, and it was held that 
under the Railway and Canal Traffic Act, 1854, the company were 
protected from liability beyond £50, though no contract had been 
entered into and no complete delivery made, it being enough that 
the animal was in the course of being delivered to the company. 
So here it is enough that the plaintiff was in the course of leaving 
the defendants’ premises. 

MELLOR, J.—I am of the same opinion. I think that the stip- 
ulation that the plaintiff was to travel at his own risk must mean, 
as in Hodgman v. The West Midland Railway Company (bz sup), 
that he was to take all risks incident to, and arising out of the 
transaction till the journey was actually accomplished, and the whole 
transaction at an end, and therefore that the company is not liable 
for what happened in this case. I have no doubt that the words 
extend to protect the company from this liability. 

Lusu, J.—I am of the same opinion. I think that the condition 
clearly includes risks incidental to the access to and departure 
from the train, as well as those belonging strictly to the actual 
transition ; it includes all risks occurring during the whole tran- 
saction from its beginning to its completion. 

Rule absolute. 

Attorneys for the plaintiff, Vizard, Crowder & Co., for Yates, 
Liverpool. 

Attorney for defendants, R. F. Roberts. 





Bankrupt Act—Amendments of 1874 to § 35—‘‘ Know- 
ing’’ and ‘‘Reasonable Cause to Believe.”’ 


B. SINGER, ASSIGNEE OF TOWLE, APPELLANT, v. O. C. 
SLOAN £7 AL. APPELLEE. 


United States Circuit Court, Eastern District of Missouri, March 
17, 1875. 


Before Hon. JoHN F. DILton, Circuit Judge. 


1. Amendments to 7 35, to what Cases Applicable.—Section 11 of the amend- 
atory bankrupt act of June 22d, 1874, amending section 35 of the original act by insert- 
ing “‘ knowing,’’ applies to cases brought after the time when the amendatory act took 
effect, although the instrument creating the alleged illegal preference was executed 
before June 22d, 1874. 

2. . “Knowing,” and ‘“ Having Reasonable Cause to Believe.’’—The 
amendment above referred to, made by section 11 of the amendatory act, works a sub- 
stantial change in section 35, and within the meaning of section 11 of the amendatory 
act, “‘knowing’’ and “‘ having reasonabte cause to believe’ that a fraud on the act was 
intended, are not legal equivalents. 





On the 21st day of January, 1874, a petition in bankruptcy was 
filed against Towle, by some of his creditors, and the following 3d 
of February he was adjudged a bankrupt. The plaintiff, appellant 
herein, is his assignee. On the 18th day of December, 1873, said 
Towle and wife executed a deed of trust to the defendant, appellee 
herein, for the alleged antecedent indebtedness. 

‘The bill was filed December 9, 1874, to have said deed set aside, as 
in contravention of the bankrupt act, on the ground that Towle at 
the date of the execution and delivery was insolvent, and that 








Sloan had reasonable cause to believe, etc. The defendant de- 
murred to the bill, on the ground that it should allege in conformity 
with section 11 of the amendatory act of June 22, 1874, that the 
defendant énewthat a fraud on the act was intended. The de- 
murrer was sustained and the bill was dismissed. The opinion of 
the district judge is published, 2 CENTRAL LAW JOURNAL, 141. The 
complainant appeals against the decree dismissing the bill, 

A. Binswanger, for the complainant; Geo. D. Reynolds, for de- 
fendant. 

DILton, Circuit Judge.—This bill was filed after the amendatory 
bankrupt act of June 22, 1874, went into effect. It seeks to avoid 
as fraudulent under the bankrupt act, an instrument made by the 
bankrupt December 18, 1873. The question presented by the de- 
murrer to the bill requires a construction of section 11 of the amen- 
amendatory act. It is contended by the counsel for the assignee: 
1. That section 11 does not apply to any transaction which took 
place before June 22d, 1874, but only to transactions subsequent to 


that time. 
2. That if it does not apply in cases brought after June 22, 1874, 


to transactions before, the insertion of the word “ knowing” in 
section 35, is verbal only, and wrought no change in the legal 
effect of that section; and hence the bill of complaint was good, 
although it did not charge that the defendant Anew a fraud on the 
act was intended, but only charged that he had reasonable cause 
so to believe. 

However it may be as to cases like the present, brought under 
section 35, ending at the time the amended act of June 22d went 
into operation, I am very clear in the opinion that the provisions 
of section 11, amending section 35, apply to all cases of this char- 
acter commenced after that time, although relating to transactions 
which occurred before. 

I do not wish, however, to be understood as conceding that sec- 
tion 11 does not apply to cases pending and undetermined when 
the amended act went into effect. It is unnecessary to examine 
that question, and I give no opinion upon it. It is to be borne 
in mind that this suit is one to enforce a right of action which was 
wholly given by statute, and to invalidate a security which was 
good on the general principles of law, and only bad because of an 
express provision of the statute. 

If the change in section 35, made by the new section 11 is rem- 
edial, then the general rule is undoubtedly as expressed by Mr. 
Justice Miller, Jn ve King (1 Cent. LAw JOURNAL, 506), that its 
provisions do apply to pending cases (and, @ fortiori, to future 
cases), unless there is something to show that the legislature in- 
tended to exclude them. 

And even if an action resting upon section 35 be considered a 
right, as distinguished from a remedy, still the general rule is that 
rights wholly given by a statute, are taken away by its uncondi- 
tional repeal, and particularly as to cases not commenced when the 
repealing statute took effect. Sedgwick Const. and St. Law, 129 
et seg. 

There is much in the known history of the amendatory act to 
fortify the legal presumption above mentioned as to the effect of 
repealing statutes. 

The counsel for the assignee makes the further point that ‘‘hav- 
ing a reasonable cause to believe,’ and ‘‘ knowing,” are in con- 
templation of law identical, and the averment of the former is 
legally equivalent to the averment of the latter; in other words, that 
Congress by carefully requiring the word ‘‘ knowing "’ to be three 
times inserted in “section 35, and by changing section 39 in this re- 
spect to conform to the change made in section 35, meant nothing, 
and accomplished nothing. I can not agree to that view. The in- 
tention of Congress is to be sought, and this is best done by look- 
ing at the original section 35 and the decisions construing it, and 
then at the amendment made by Congress. 

The courts had generally, I think I may say universally, held 
that section 35 was contravened, {if the creditor or other person 
had reasonable cause to believe a fraud on the act was intended, 
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although he did not know it; that the enquiry was not what he 
actually knew, but what he had reasonable ground to believe. 
Many of the cases on this point are cited in the opinion of the dis- 
trict judge, and I need not refer to them at length. 

Now the main scope of the act of June 22, is to relieve the severe 


" features and rigorous operation of the original act, and the amend- 


ment of section 35 was one of the changes of that character. 
Where reasonable cause to believe that a fraud on the act was in- 
tended, was before sufficient, Anow/edge of that fact is now required. 
A change was made, undoubtedly, but how extensive that 
change is, or what is necessary to prove the requisite know/edge‘on 
the part of the defendant, are questions not arising on the record 
and not necessary to be determined. AFFIRMED. 





Bankrupt Act— Number and Value of Peti- 
tioning Creditors—Creditors Fraudulently Pre- 
ferred. 


IN THE MATTER OF M.C. ISRAEL, BANKRUPT. 
In the United States Circuit Court, District of Iowa. 


Before Hon. JOHN F. DILLon, Circuit Judge. 


In estimating the number and value of creditors who must join in the petition in in- 
voluntary bankruptcy, under 2 39 of the bankrupt act as amended by @ 22 of the act 
of 1874, creditors who have been fraudulently preferred by the debtor are not to be 
counted. 


This case was presented by a petition of M. C. Israel, asking the 
review and reversal of an order of the District Court of Iowa, at 
Keokuk, made on the 26th day of February, 1875, adjudicating 
hima bankrupt upon the petition of certain of his creditors. The peti- 
tion of creditors in the bankruptcy court, charges that Israel pre- 
ferred certain creditors contrary to the bankrupt law, by giving them 
mortgages and assigning accounts to them. Israel answered 
simply denying that the petitioning creditors constituted one-fourth 
in number of his creditors, and that the aggregate of their debts 
provable under the bankrupt act, amounted to one-third of the 
debts so provable, and with his answer filed a list of his creditors. 
To this answer the petitioning creditors filed a replication with a 
list of creditors, and alleging that the petitioning creditors consti- 
tuted one-fourth in number of the creditors holding unsecured 
debts exceeding $250, and further alleging that certain creditors in 
the list annexed to the debtor’s answer were fully secured, and had 
received preferences contrary to the bankrupt act, knowing that a 
fraud on the act was intended, and insisting that such creditors 
should be excluded from that computation in making up the re- 
quired one-third in amount. The replication however does not 
charge actual fraud. To the replication there was filed by Israel 
a demurrer raising two questions, first, that secured creditors should 
not be excluded from the computation, and second, that the pre- 
ferred creditors should not be excluded from the computation. The 
debtor Israel, by agreement as shown in order of adjudication, also 
filed a rejoinder to part of the replication, stating that the secured 
creditors named in the reply were only secured to the amount of 
$2,000, and not fully secured. To the rejoinder the petitioning 
creditors filed a demurrer. 

The district court overruled the demurrer of [srael to the repli- 
cation of the petitioning creditors, and sustained the demurrer of 
petitioning creditors to the rejoinder of Israel, and adjudged 
Israel bankrupt. To reverse this order, Israel brings the case 
here by petition in review, under section 2 of the bankrupt act, 

Howell & Anderson, for petitioning creditors; Gil/more & An- 
derson and Fames Hagerman, tor the bankrupt. 

DILLon, Circuit Judge.—One proposition of law applied to this 
case, results in affirming the decree, adjudicating the debtor a 
bankrupt. It was not denied that a sufficient mumdéer of the credi- 
ors joined in the proceeding. The contest was whether those who 





united in the petition and promoted the proceeding represented 
one-third 7 value of the debts over $250 provable in bankruptcy. 
By his answer the debtor alleged that they did not. The replica- 
tion of the petitioning creditors to this answer alleged: 

1. That a// of the creditors named in the answer of the debtor, 
except the petitioning creditors, were fudly secured. 

2. That a// of said creditors, other than the petitioning creditors, 
had accepted and still held preferences contrary to the bankrupt 
act, and in fraud of its provisions. The debtor demurred to the 
whole replication, and the court below overruled it and the defen- 
dant stood upon his demurrer, and did not rejoin to the second 
ground in the replication. The only rejoinder was to the first 
ground of the replication, and it was to the effect that their debts 
were not fully secured, but secured only to the extent of $2,000, 
It stands admitted, therefore, on the record, that all of the creditors 
specified in the list furnished by the debtor, except the petitioning 
creditors, had received, and st// held fraudulent preferences. 
These represented more than two-thirds in value of the debts ; and 
the question is, shall they be counted in determining whether the 
requisite number of creditors, as to value, had joined in the pro- 
ceedings? On this point I have no doubt whatever. Sucha con- 
struction as the debtor. contends for, would be directly in the face 
of section 23, as well as hostile to the spirit and purpose of the 
bankrupt act. A leading object of that enactment is to enable the 
honest creditor, through the assignee, to defeat unlawful pref- 
erences. 


Shall a debtor, by fraudulently preferring three-fourths and a 
fraction in number, or two-thirds and a fraction in value of his 
creditors, put it in their power to make the fraud effectual by re- 
fusing to commence bankruptcy proceedings, or what results in 
the same thing, requiring them to be counted as creditors on the 
question, whether bankruptcy proceedings shall be initiated. If 
the debtor is not thrown into bankruptcy, their preferences stand 
and the law is evaded. If he is thrown into bankruptcy, they 
lose, or, are liable to lose, their illegal advantage. Such a con- 
struction makes the act /e/o de se. It offers a premium to fraud, 
and would leave nothing of the bankrupt act worth saving. 


The honest creditor who refuses to violate the law and take a 
preference, would alone suffer, while the unscrupulous creditor 
would reap the harvest of his unlawful security. It would leave 
the unsecured creditors wholly atthe mercy of those that have at- 
tained illegal preferences. 

This disposes of the case without determining the other question, 
whether creditors, who hold va/id secruities shall be counted in 
whole or for the excess of debt over the security. 

Without deciding this, I may add, that the course of the argu- 
ment, based upon section 9 of the amended act, sections 19-23 of 
original act, and forms 21 and 25, and sections 39 and 43, as 
amended, rather impressed me with the opinion, that a secured 
creditor is prima facte, at least as to the debt secured, not to be 
counted, but if he comes forward and offers to surrender his se- 
curity, he is then to be regarded asan unsecured creditor, possibly. 
But this is more doubtful. On proper proceedings, an enquiry 
may be had at the instance of a secured creditor, to ascertain the 
excess of the debt over the security held therefor. 

But I give no opinion on these questions, and reserve them until 
a case arises which shall make their determination necessary. 

AFFIRMED, 





Effect Upon Contract of Bribing Agent. 

Courts of common law, equally with courts of equity, exercise a 
salutary stringency in dealing with questions that involve the 
good faith of the principal or his agent in any business transaction, 
In Roman law the stringency was of an even stricter character, 
for the man who committed a breach of the mandatum with which 
he was entrusted, was held to be branded with infamy, so sacred 
was the trust. The vast increase of mercantile transactions in our 
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own day, the great proportion of which is carried on by means of 
agents, makes this branch of lawof especial interest. No man of 
business knows at what moment he may be involved in some 
question or other in the law of agency. Such questions present 
an ever-increasing variety. Probably the case of Morison v. 
Thompson (L. Rep. 9 Q. B. 480), which was decidedjlast year, 
will be fresh in the recollection of many. There an action 
was brought by the purchaser of a steamship called the Atrata, 
to recover the sum of £225 from the defendant. The defendant, it 
appeared, had been employed by the plaintiff as his broker, to 
purchase the ship as cheaply as he could, and had received the 
above sum from the broker of the vendor, by way of commission 
on the sale. At the trial it further appeared that after some pre- 
liminary negotiations, the plaintiff had authorized the defendant 
to negotiate for the purchase of the ship on the basis of an offer of 
£9000, but eventually the ship was purchased through the defen- 
dant for £9250. Some time prior to the sale, an arrangement had 
been made between the vendor and a broker named Scott, through 
whom the ship was sold, that if Scott would sell the ship for 
more than £8500, he might retain for himself whatever 
could be obtained in excess of that amount. The defendant 
was aware of this arrangement when he was negotiating 
with Scott for the purchase of the vessel, but it was unknown to 
the plaintiff, and before the sale it was arranged between Scott and 
the defendant, without the knowledge or sanction of the plaintiff, 
that the defendant should receive from Scott a portion of such 
excess of purchase-money. The jury found that defendant was the 
agent of plaintiff to purchase the ship as cheaply as she could be 
got, and that plaintiff could have got her cheaper but for the 
arrangement between the vendor and Scott. Such were the facts, 
and it was held unanimously by the court that the action-lay. In 
delivering the judgment, the lord chief justice, after having re- 
viewed the various authorites, quoted in the course of the argu- 
ment, went to sum up the result of these authorities. ‘‘In our 
judgment,”’ said his lordship, ‘‘ the result of these authorities is, 
that whilst an agent is bound to account to his principal, or em- 
ployer for all profits made by him in the course of his employment 
or service, and is compelled to account in equity, there is at the 
same time a duty which we consider a legal duty, clearly incum- 
bent upon him, whenever any profits so made have reached his 
hands, and there is no account in regard to them remaining to be 
taken and adjusted between him and his employer, to pay over the 
“amount as money absolutely belonging to his employer. * * * 
Under such circumstances, the money, being the property of the 
employer, can only be regarded as held for his use by the agent, 
and must consequently be recoverable in an action for money had 
and received.” . 

The above decision is one of the latest upon this important 
branch of the law of agency. Another case involving somewhat 
similar points of law, and equally important, came before the 
Court of Queen’s Bench on the 3oth ult. This was the case of 
Smith v. Sorby. Mrs. Sorby, the defendant, owned a colliery which 
was managed by an agent. “In October 1869, this agent, with her 
knowledge, entered into an agreement with the plaintiff that he 
should supply fifty wagons for the colliery during five years, at a 
certain price, to be paid for by her at her option, either in money 
or in coals at the market price, which was then 6s. per ton. Smith 
on the same day promised to pay the agent £1 for every wagon 
by way of commission, and £10 as a bonus, as this was his first 
transaction, and he hoped for future success. He afterwards pro- 
posed to the agent to enter into a totally different arrangement, 
by which, in the first place, the lady was to take the 
wagons from some other parties, and sign a contract {to that ef- 
fect, and that the agent on her behalf should enter into a sepa- 
rate and distinct contract for supplying Smith yearly for five 
years with certain quantities of coal, amounting in the whole to 
12,000 tons, at the rate of 6s. 6d, perton. The lady was shown 





he first contract, and signed it under the impression that it was 


t 


the only contract, and that it was simply a contract of barter, 
Of the other contract she swore she had never heard until long af- 
terwards. The agent declared that she knew of this contract. 
though she knew nothing of the promise of money to himself. In 
August 1870, the defendant sold the colliery. No demand for 
coals under the second contract was made until 1873, when they 
had greatly increased in price. The present action was brought 
and $damages claimed for non-supply of coals down to the com- 
mencement of the action to the amount of £2430. The defendant 
denied the agent's authority to enter into the agreement, and urged 
that-she was induced to enter into the agreement by the fraud of 
the plaintiff in collusion with heragent. The question at the head 
of our article did not really come before the court. Nevertheless 
the remarks of the learned judges upon the subject are full of in- 
terest. We should observe that the learned Baron (Pollock) in 
summing up to the jury, said, that it was much to be regretted that 
commission or reward should be paid in the above way to agents, 
but that it was very common, and that it was not necessarily fraud- 
ulent, and might be done honestly. The jury found that the 
agent had authority to make the contract, and that, although the 
practice of giving commissions to servants was objectionable, 
yet in this case it did not amount to fraud so as to vitiate the 
contract. 

It will be noticed that the question here was not precisely the 
same with that in Morison v. Thompson. The point now raised 
was whether the payment of money to the agent under the 
circumstances mentioned, vitiates the contract as between the 
principal parties in the transaction. On this point, at least, the 
opinion of the court is very clearly expressed. ‘‘It is going far 
enough for the present,” says the lord chief justice, ‘to say 
that in my opinion, if the principal, with whom an agent is 
negotiating on the part of another, agrees to give or does give 
that agent a secret gratuity, and then, on making the contract 
for his employer, the gratuity so given or promised directly or 
indirectly affects the mind of the agent to assent to anything 
which may be prejudicial to his employer * * ~* itis the 
case of an agent who has secretly received a gratuity from the 
party to whose interest he ought to be opposed. The giving of 
such gratuities we all agree ought to be discountenanced as highly 
improper and wrong, and is calculated to sap the fidelity of 
agents, and destroy the integrity of these transactions for their 
principals. That being so, if the gratuity has affected the conduct 
of the agent in the discharge of his duty to his plaintiff, that is 
sufficient to sustain the defence of fraud.”” The nature of the 
question at issue was rightly summed up by one of the learned 
judges, when he asked whether if one party bribed the agent of 
the other the contract was valid. The decision of the Court of 
Queen’s Bench is perfectly just. It was contended by plaintiff's 
counsel that the rule established in Morrison v. Thompson was 
simply the rule as between agent and principals, and not between 
the plaintiff and the other party. But what would be the effects of 
such construction? Not the least effect, and perhaps not the 
worst, would be that a wrong doer would be allowed to take 
advantage of his wrongful act. Such a result is certainly against 
the plain dictates of the laws of England, no less than a violation 
of every principle of equity. So evident was this to Mr. Justice 
Blackburn, that on hearing Baron Pollock’s ruling, he observed: 
“Tt seems to come to this—that the payment of a secret commis- 
sion by one of the parties to the agent of the other, does not viti- 
ate the contract unless it was intended to and did influence the 
terms of the contract. Now is that right in point of law? In 
equity it is certainly not so.” How is it at law has already been 
answered. Indeed, if a plaintiff under such circumstances as 
those in the present action could secure a verdict, the efficiency of 
the law against fraud would be greatly weakened, and the admin- 
istrators of the law would themselves be bound to confess they 
were unable to cope with this evil without the intervention of the 


legislature.—[ Zhe Law Times. 
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A Birds-Eye View of the Court and Counsel in the 
Tilton-Beecher Case. 
we 
THOMAS G. SHEARMAN, 


No one of the counsel engagedin this trial has had more ex- 
tended opportunities and facilities for knowing the particulars of 
the alleged charge and cause of action, than Mr. Shearman. Hav- 
ing been for several years, and being now, clerk of Plymouth 
Church, he has attended to the manipulation of matters growing 
out of the accusations of the plaintiff, and advising as to certain 
preliminary steps which have been taken during four years past. 

His assiduity, labor and promptness, in acting as the church 
clerk, and asthe attorney and counsel of the defendant for some 
years, and his nervousness which seems to be unusually observable, 
all perhaps, tend to fill him with a surmise that ‘‘ magnanimity ” 
does not wholly dwell in the bosom or on the side of his client. 


During five years past he has acquired some local reputation, 
from having been associated in the profession with David Dudley 
Field, in prosecuting and defending certain suits in behalf of 
James Fisk and the Erie Railway Company. He has also be- 
come known to the profession as a compiler of works on law sub- 
jects, and, in connection with Mr. Redfield, has published a work 
upon the ‘‘ Law of Negligence,” which is well thought of; and in 
1870, issued from the press, in association with Mr. Tillinghast, a 
work on ‘“‘ Practice Under the Code,’’ which, however, was short- 
lived, it having been soon after superseded by ‘‘ Wait’s Practice,” 
a work of great practical worth. 

His personal appearance is very unprepossessing, and far from 
being attractive ; he is very short, has a moderately high forehead, 
an aquiline nose, heavy black beard —after the manner of the 
Jews. By birth he is an Englishman; having been born in 
Birmingham, some forty years ago. He wears a serious cast of 
countenance. He flourishes a pair of gold spectacles, which are 
anon adjusted, upon his reading or speaking in court. He has been 
characterized as having a puttering, chirping, hopping way and 
manner, which, together with his gold spectacles (astride his probos- 
cis) readily suggest the couplet in Tennyson's ‘‘ Blackbird—”’ 


‘* With that gold dagger at his beak, 
Through all the summer chattering.” 


He has manifested a decided zeal and friendship for his client— 
doubtless in part engendered by reasen of his connection with the 
church. But his uniform weakness in this trial is said to have 
been, that he has crammed so copiously asto obscure his clearer 
vision of the main points in the case. ‘‘ The looker-on seeth clearer 
than the gamester,” reads the old adage. Little or no part has 
been taken by him in the examination of the witnesses, and such 
part as he has taken was rather prompted by an over-weening 
pertinacity, and in giving vent to his spleen, when something has 
been said which grated too harshly upon h's sensitive love for his 
client. 

If he had been entreated and consented to have “‘ stepped down 
and out” of the contest now pending, why—the trial would have 
gone forward the same. But being in, he is endeavoring to bear 
himself “that the opposer may beware of him ;” and he looks and 
seems to say : 


“But were I Brutus, 
And Brutus Antony, there were an Antony 
Would ruffie up your spirits and put a tongue 
In every wound of Czesar that should move 
The stones of Rome to rise and_mutiny.”’ 
VI. 
B. F. TRACY. 


After the closing of the direct evidence on the part of the plain- 
tiff, on the 25th day of February, the defence was opened by Mr, 
Tracy. His address occupied the greater part of three days, and 
to a large extent reviewed the case as presented by the plaintiff, as 





well as portraying, characterizing and shadowing forth what points 
would be adduced and proved by the defendant. The opening 
address of Mr. Morris for the plaintiff was rendered in a fluent, 
easy, eloquent manner. He simply referred to the heads of his 
subjects; Mr. Tracy read his speech from beginning to the end in 
an unimpassioned style, and which seemed more or less labored. 
The one spoke to convince the jury and the auditory ;—the other 
read his speech from: manuscript, evidently thinking less of the 
few hearers, the jury—than the innumerable readers. 

If the object of oratory be persuasion of the listener, then the 
plaintiff's counsel far excelled the defendants’. There never can be 
thrown into a measured and read address that style and delivery, 
which an address well spoken is susceptible of, especially if the 
speaker's mind be rich in imagination, and be perfectly familiar 
with his theme. 


It may be fairly presumed that the unrestricted freedom of the 
press has, in a degree at least, tended to destroy that element 
which may be called oratory proper. In our day the advocate, as 
well as the legislator and the candidate at the hustings, address 
themselves more to the great reading public—than to the assem- 
bled audience. In ancienttimes, in Athens, forexample, the only 
object of the speaker was immediate convictian and persuasion, 
A speaker who exhausts the whole philosophy ot a question, who 
displays every grace of style, yet produces no effect on his audi- 
ence, may be a great essayist, a master of composition, but he is 
not an orator. Conviction and persuasion being the ends aimed 
at by an advocate—and as that is accomplished more from a feli- 
city of language and impassioned style in speaking separate and 
apart from manuscript—it follows as a matter of course, that, 
while he who reads his address may be admired by the general 
reader, as a composer, the jury which he should seek to impress 
are not enchained nor persuaded. If, therefore, our premises be 
sound, the address of the defendant’s counsel, read as it was, fell 
upon the minds of the jury with far less persuasibility than that of 
the plaintift’s. The most impressive, impassioned and eloquent 
speeches have never been written out before delivery, and read from 
manuscript. A thorough knowledge of his subject, with a felicitious 
command of appropriate language, the points and heads of the 
theme to guide his mind in the paths which lead to the mountain- 
top of light and conviction, is all that the true orator requires—all 
that he should have to carry conviction to the minds of the jury. 

As a composition, Mr. Tracy's address was very praiseworthy. 
As aspeech to sway-the minds of the jury it fell stillborn. Mr. 
Tracy adverted to the magnitude of the issue involved, and to the 
past career and labors of the defendant as a claim of defence ; 
that the secret of his client's success had been that, behind his ser- 
mons there was a life, and behind the life, a man; that the defen- 
dant could justly claim a right to the nation’s gratitude; that he 
had ever labored for the young. He pictured in strong language 
the defendant’s early interest taken in the plaintiff, that it 
was evinced in a hundred ways. In one part of his exordium he 
says: 

Nothing, indeed, prevents me from sinking beneath the task I have under- 
taken, but a clear conviction of the absolute innocence of my client, and the 
assurance of my eminent associates that his case is too strong to be injured 
by my unskillful advocacy. And moreover I am assured by the knowledge 
that comes to me from every quarter, that in my effort to make his innocence 
as plain to you and to the world, as it has long been to his counsel and to his 
people I have the universal sympathy of mankind. 

The magnitude and importance of the questions here involved can not be 
overestimated, for they go down to the very foundations of our social, moral 
and religious life. 

As the evidence already introduced shows, Mr. Tracy took a 
lively interest in the defendant's case three years ago, and did what 
he could to bind up the wound between the parties, and to stay 
the storm-cloud which then threatened to burst upon the com- 
munity. He has taken an important part in this trial notwithstand- 
ing the fact, as appears by the testimony of the plaintiff and other 
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witnesses, that he had pledged himself not to espouse either side in 
the event of atrial of the matterin open court. Onthe other hand 
Mr, Tracy denies that he did pledge himself to silence, and to 
maintain neutral ground in the event of a collision between these 
parties, He proceeded to explain his position and relations to the 
matter before the committee of investigation was organized, and 
before the trial was commenced. The plaintiff's counsel excepted 
to his explanation proposed—and a discussion ensued upon that 
issue. The court finally held that a personal explanation could be 
made, and said: 


The learned counsel on both sides will agree, of course, that it is the office 
of an opening, and the duty of counsel jn stating an opening, whether for 
the plaintiff or the defendant, to limit himself to facts and circumstances 
which are expected and intended to be proved, and if that be the purpose of 
counsel in the case, it is proper. If it is a personal explanation, not to be fol- 
lowed up by proof—perhaps not in its nature susceptible of proof—then it 
should be omitted. I think the rule is very clear. 


Mr. Tracy then rehearsed the fact that he held an interview or 
two at Moulton’s house on this question of scandal, acting in be- 
half of Mr. Beecher, and concluded, as they all concluded, that 
‘* silence was advisable” under all the circumstances in the matter 
then presented. On the subject of the charge preferred, he says: 


When the time was approaching that I saw, or thought I saw, a tendency 
in Mr. Tilton to change his ground against Mr. Beecher, and instead of 
charging an improper proposal, to make a charge of adultery—as soon as I 
saw that, I sought Mr. Tilton and said to him: “‘ Mr. Tilton, when you pre- 
sented me your case with Mr. Beecher at Mr. Moulton’s house in 1872, you 
asked me a certain question, and I made the answer that I should not be Mr. 
Beecher's counsel if you came in collision with him in the case—in that case 
that you stated tome. ‘ Now,” I said, ‘as long as you adhere to the case, 
Mr, Tilton, as there presented, I shall adhere to my promise; but if you ever 
change your cause of action against Mr. Beecher, and say to me that the 
story you told me on that occasion is not true, and that your cause of action 
against Mr. Beecheris an entirely different one from what you then presented, 
I give you notice that I shall consider myself at liberty—I shall not consider 
myself bound by the promise I then made you "" Now, on that question, gen- 
tlemen, which invelves my professional standing—and it is the only one I care 
anything about in this case, and it is strange to me that it is here, but it is here— 
the only question that I care anything about, I say, is one that imputes to me an 
impropriety professionally in this case ; but so far as that is concerned there is 
no dispute of facts between Mr. Tilton and myself. The only question is a 
question of judgment and discretion on that question of whether he, having 
stated to me one case against Henry Ward Beecher, and obtained from me a 
promise not to be his counsel, binds me not to be the counsel of Henry 
Ward Beecher when he brings a different case against him, one of an entirely 
different nature. Now, on that question, I say, there is no dispute of facts. 

Mr. Beach—Do I understand you to say that Mr. Tilton agrees to this 
statement ? 

Mr. Tracy—Yes, sir; I do. 

Mr. Beach—I tell you that he does not agree to it. 

Mr. Tracy— Well, I shall prove it. 

Mr. Beach—Very well, prove it. If you say that you will prove it, that is 
very well. 

Mr. Tracy—I was about to say, I do not undertake to say what Theodore 
Tilton will say about it now. 

Mr. Beach—Oh! I misunderstood you. 

Mr. Tracy—But I undertake to say that what he did say about it in the 
summer of 1874, when the question was up between us, because in the pres- 
ence of a half dozen men he brought this allegation against me, as he does 
now, and said “ you agreed at a certain time that if I ever came into collision 
with Henry Ward Beecher you would not be his counsel." My reply to him 
was precisely what I have made to‘you to-day, and his reply to me was, ‘‘that 
does not release you from your promise.” JI said,“ Mr. Tilton, that isa 
question of judgment. I hold that it does. You are at liberty to think that 
it does not, but I gave you notice beforehand that J should consider myself 
absolved, and I do consider myself absolved from all obligation from that 


promise. 


And he proceeds to remark that he stepped down and out of 
the case after December, 1872. 
. After the publication of the Bacon letter in the summer of 1874, 
Mr. Tracy again held interviews with Moulton on the matter, and 
so continued to act down to the committee inyestigation and at that 








examination, but Mr. Tracy stoutly avers that he never understood 
Mr. Tilton anywhere, to cast any imputation against his wife 
as having been guilty of adultery, prior to the institution of the in- 
vestigating committee, and further says : 

I wrote my interview in Zhe Union and published in the summer of 1874, 
mmediately after the publication of the Bacon letter, giving my understand- 
iing of this case precisely as I had derived it from Mr. Tilton. I had an in- 
terview with Mr. Tilton the day after its publication, and he did not question 
the accuracy of that interview, or the statement of it. The only criticism he 
made on it was, he said this: ‘‘ You make me merely a martinet of jealousy, 
You say that the charge was improper proposals, and then you say that Mr, 
Beecher and my wife both concur in denying that there is any truth in that,” 

In the personal abuse and caustic bitterness with which Mr, 
Tracy lampoons the plaintiff and Mr. Moulton, he wielded a sword 
which seems to have cut both ways—against his own client as well, 
As a question of prudent policy it is perhaps even unwise to abuse 
the plaintiff and his witnesses, particularly in the opening, when, 
in the natural course of things, the jury are expecting more di- 
rectly to hear the facts stated upon which the defence relies to make 
out his case. Neither would it have been wise, nor is it ever wise 
—for the plaintiff's counsel in opening to censure the course of the 
defendant in permitting himself to be sued or the like, and indulge 
in upbraidings. If you have a poor case abuse. the other side, is 
the maxim rather in the police court, than that of mésd Drius, 

In descanting upon the personal character and course of the 
“mutual friend”’ in this whole business, he pictured him as asecond 
Judas Iscariot. He said: 

But no mere words can do justice to this man; none but an artist who 
should paint the man as he is, can bring out his real character before man- 
kind ; and, thank heaven, gentlemen, that portrait has been painted, and by 
one of the greatest artists the world has ever known. If any of you ever 
visit the beautiful city of Milan, you will find that, next to its magnificent 
cathedral on which thousands of saints and angels stand carved in heavenly 
white, in the attitude of silent prayer, the pride and glory of that city is in 
the humble refectory of an ancient monastery, upon the wall of which, four 
hundred years ago, the illustrious Leonardo di Vinci painted his almost in- 
spired picture of the ‘‘ Last Supper ’’—a picture, the colors of which are too 
rapidly fading, but the fame of which will never die. And, gentlemen, in the 
most striking portrait of that group of disciples, you will recognize the start- 
ling likeness between the red matted hair, the sharp and angular face, the 
cold and remorseless eyes of Judas Iscariot, and the same features in his 
legitimate successor, the ‘‘ mutual friend.” [Laughter and applause.] There, 
on that consecrated wall, the portrait of Francis D. Motlton has stood wait- 
ing for his birth 400 years—— 

The noise still continuing, Judge Neilson said: ‘‘ Mr. Tracy, please stop.” 
[To the audience.] ‘I will adjourn this court, if there is any more demon- 
stration of that kind.” 

Mr. Tracy [resuming. ]—And will stand for twice four hundred years after 
this resurrected Judas shall have sunk into eternal infamy. 

The above extract can not but be admitted as a graphical picture, 
and as illustrating that Mr. Tracy holds the pen of a ready writer, 
but it may still be questioned whether he didnot commit a blunder 
in drawing his several pictures too strongly. Itis thought by many, 
that considering the fact that Mr. Tracy’s address was carefully writ- 
ten out and read to the jury that he displayed a lack of judgment in 
indulging in such and other extended personalities. He has taken 
little or no part in the conduct of the case since his opening. But 
the weight of the defence has rested upon Mr. Evarts, whose elas- 
tic mind and astute conduct, seems to have made several breaches 
in the broadside of the plaintiff's case, so that with Henry V., he 
may be considered as at times saying to his colleagues : 

“Once more unto the breach, dear friends, once more! ” 

The developments in this case, have, to use a soldier’s phrase, 
riddled the conduct and habits of all parties concerned almost as far 
back as their great grandfather’s day. BETA. 

NEw YORK. 





—Gov. Davis, of Minnesota, has appointed J. Gilfillan, of St. Paul, to 
the supreme bench of that state, to fill the vacancy occasioned by the election 
of Chief Justice McMillan to the senate, 
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Correspondence. 
REMEDIES FOR CRUDE LEGISLATION. 
Str. Louis, March 27, 1875. 


Epitors CENTRAL Law JourRNAL:— Your editorial in the 
Journat of March 19th, upon the above subject, calls attention 
to a matter that should enlist the most careful consideration of the 
profession, particularly in view of the fact, that within little more 
than a month, a constitutional convention will assemble, which, it 
is to be hoped, will do something towards remedying the evil. 

In a communication to the St. Louis Times, of November 4, 
1869, I called attention to the necessity of some action, on the part 
of the legislature, then soon to assemble ; and, in order to give my 
idea something of a practical shape, 1 gave the draft of an act, 
which I thought would go far towards accomplishing the desired 
end. 

I do not of course pretend that my plan is perfect, but a begin- 
ning must be made, and if one better can be suggested, I shall 
most heartily welcome it. 

The substance of the proposed plan was, that every two years the 
governor should appoint, by and with the advice and consent of the 
senate, three (or five) suitable and discreet persons, two of whom 
should be residents of St. Louis, to be called ‘‘ Commissioners of 
Revision,” whose duty it should be to prepare and report to the 
legislature, such additions, alterations, amendments and revisions 
of the general laws, as in their judgment they might deem it wise 
and expedient to recommend. 

This is no reflection upon the members of the legislature,for every 
one knows how difficult it is for men, assembled from all parts of 
the state, and unaccustomed to the work of drafting laws, to do such 
work properly ; and in addition to this, they are, for the most part, 
ignorant of the work required to be done. If some such plan as 
this were adopted, every interest, those of the merchant, the me- 
chanic, the railroad companies, the insurance companies, etc., 
would have here a commission at all times open and accessible to 
them for consultation and reference, and by which bills affecting 
their interests, and for their benefit, could be perfected and put in 
proper shape, leisurely and without haste. 

The work of the commission should be printed and published 
thirty or sixty days before the legislature met, and public criticism 
solicited thereon. j 

If this plan were carried out, the work of the law-makers would 
be half done ere they assembled, and in an incomparably better 
manner, while the cost of the work, compared with the present 
enormous expense, would be very materially reduced. Very re- 
spectfully, FRANCIS MINOR. 


REMEDIES FOR CRUDE LEGISLATION. 
LitTLeE Rock, March, 22d, 1875. 

EpITors CENTRAL LAW JOURNAL :—I have read with great in- 
terest your article in the JOURNAL for 19th March, entitled ‘‘ Reme 
dies for Crude Legislation,” and have felt the full force of the sug 
gestions. Lawyers outside of the legislature, who have no official 
duty or responsibility, are often applied to to draw bills, and for 
the most part do the work well ; and but for this, there would be 
much more crude legislation than there now is; for the best law- 
yers do not often spare the time to go to the legislature, and to 
mingle in politics enough to get there, and when they do—strangely 
enough—it often happens that legislative rivalry creats jealousies 
which greatly impair their influence upon simply legal questions. 
And oftentimes a conceited Aay-seed demagogue would grow very 
indignant over any grammatical or technical criticisms on a pet 
bill, and would think it an invasion of the rights of his class for a 
lawyer to putin his oar. This might be remedied, to some ex- 
tent, by following the rule which obtained once in South Caro- 
lina, to-wit: Make it the duty of each prosecuting attorney in the 
State to attend, withthe attorney-general, the session of the general 
assembly, forming what was then called, I believe, the solicitor’s 








bench. Make the per diem compensation to the prosecuting at- 
torney, while on this duty, such as will command the services of 
your best lawyers to be paid only to those who attend. This will 
increase the honors and emoluments of the office, and it will re- 
sult as it did in South Carolina, in commanding the best legal 
talents of the state. Then Hayseed can submit his bill to this 
board of solicitors without feeling a sense of humbled pride, such 
as he might feel in submitting to a legislative rival; because it 
would be a legislative duty. This course would remedy the evil 
of hasty, crude, and jobbing legislation. Every district of the state 
would be represented by its prosecuting attorney, who could watch 
the legislation, not only as to the frame and language of bills, but 
alsoas to scope and object, and thus supply the want, to some ex- 
tent, of general popular knowledge of pending measures, and ren- 
der their publication less essential. Yours truly, 
Ss. W. W. 








Abstracts of Recent Decisions of the Supreme Court 
of the United States. 
[Prepared by HENRY A. CHANEY, ESsQ., of Detroit, Mich.] 

Practice—Waiver of Trial by Jury.—Maxwell v. Stewart, opinion 
by Waite, Ch. J.—The omission of a court to enter upon its journal the 
waiver of a trial by jury, is only error at most, and can not be taken advant- 
age of collaterally. It does not, therefore, make void the judgment ren- 
dered, whatever effect it may have ina proceeding to obtain a reversal or va 
cation of the judgment. 

Removal Act of 186'7—Transfer of Jurisdiction.—Vannevar e¢ a/. 
v. Bryant, opinion by Waite, Ch. J.—The action below was in tort by Bry- 
ant against the owners of the steamboat Eastern Queen, for an assault com- 
mitted by their servants and agents, upon him while a passenger. He ob- 
tained, in the state court, a verdict of heavy damages, and all the owners 
joined in a motion to set it aside for excess, and to obtain a new trial. Pend- 
ing this motion, and before judgment on the verdict, three of the defendants, 
who were non-residents, petitioned, under the Removal Act of 1867 (14 Stat. 
558), for the removal of the sué¢;—not for its removal as against the non- 
resident defendants under the act of 1866.—1. The cause is within the prin- 
ciple stated in the Sewing Machine Company's case (18 Wall. 553), that an 
action upon a contract by a plaintiff, wro was a citizen of the state in which 
the suit was brought, against two defendants who were citizens of other 
states, and a third who was a citizen of the same state as the plaintiff, was not 
removable to the circuit court under the act of 1867.—2. The Removal Act 
of 1867 authorizes the petition for removal to be filed “ at any time before 
the final hearing or trial of the suit." The hearing or trial here referred to, 
is an examination of the facts in issue. Hearing applies to suits in chancery, 
and /fria/ to actions at law. After a motion for a new trial has been granted, 
a removal may be had. Insurance Co. v. Dunn, 19 Wall. But after one 
trial, the right to a second must be perfected before a demaad for the transfer 
can properly be made. Every trial of a cause is final, until, in some form, it 
has been vacated. Causes can be removed to the circuit court only for trial, 
and not for a review of the action of the state court. After one trial ina 
state court, it is for that court to determine whether there shall be another. 
The circuit court can not determine it. To authorize the removal, the action 
must, at the time of the application, be actually pending for trial.—As to the 
Removal Acts, see also Crane v. Reeders, 1 CENT. L. J. 132. 


Proof of Delivery of Goods—Liquidation of Accounts—Right 
to Charge Interest.—Cooper v. Coates, opinion by Mr. Justice Hunt.— 
1. At common law, parties suing as co-plaintiffs, alleging themselves to be 
partners, must prove that allegation. So as to persons alleged to be co-part- 
ners, and sued as such as defendants. Illinois statutes change the rule in this 
respect, unless a plea in abatement is interposed, or verified pleas are filed 
denying the execution of a writing set up.—2. When shipment of merchan- 
dise, the mailing of the bills of lading, the subsequent delivery of similar 
merchandise, and the payment of the freight bills by the consignee without 
complaint of deficiency, are proved, together with the fact that the bills of 
lading never came back to the consignors, itis prima facie evidence of the 
delivery of the merchandise as specified, and becomes conclusive if no proof 
to the. contrary is offered.—3. Where the defendants suffer no injury by the 
retention of certain evidence in the case, they have no legal cause of com- 
plaint. Shay v. People, 22 N. Y. 317; Sherman v. Jobin, 56 Barb. 59; 
Weber v. Kingslane, 8 Bosw. 415.—4 Where there is no mutual account be- 
tween parties, and a bill of goods is furnished by one to the other on a writ- 
ten order, and a bill of lading is at once mailed, and no objection is made by 
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the consignees, and a draft is drawn upon them for the amount, this is equiv- 
alent to a demand of payment. An account draws interest after liquidation, 
and is considered liquidated after it is rendered, if no objection is made. 
Patterson v. Choate, 7 Shaw, 44.—5. A sale of goods without a term of 
credit given, is liquidated when contracted, and after the account is presented 
and impliedly admitted, the defendants are in default and chargeable with in- 
terest. Been v. Reynolds, 11 N. Y. 97; Pollock v. Ehle, 2 E. D. Smith, 541. 








Some Recent Decisions in Bankruptcy. 
STATE ASSIGNMENT I.AW—AMENDMENT OF FEB. 13, 1873. 


In the matter of Harris, Rice &€ Co. U.S.C. C., E. D. Mo., March T., 
1875, Dillon, J.—Harris, Rice & Co., a business corporation organized under 
article VII of the general corporation law of Missouri, being insolvent, made 
a general assignment for the benefit of its creditors, in accordance with the 
provisions of the state assignment law. The deed of assignment having been 
duly executed, and recorded, and an inventory of the estate having been 
made as required by the state statute, under the directions of the state court, 
the requisite number and amount of creditors filed a petition for adjudication 
in bankruptcy, in the United States District Court for the Eastern District of 
Missouri, alleging several acts of bankruptcy. The corporation appeared, 
admitting one of the acts of bankruptcy alleged, but claiming that the assign- 
ment under the state law had placed its assets under the control of the state 
court, and the district court in bankruptcy had no jurisdiction of the matter, 
relying upon the amendment approved February 13, 1873, as follows, to-wit: 
“That whenever any corporation created by the laws of any state, where 
business is carried on wholly within the state creating the same, and also any 
insurance company so created, whether all its business shall be carried on in 
such state or not, has had proceedings duly commenced against such corpora- 
tion or company before the courts of such state for the purpose of winding 
up the affairs of such corporation or company, and dividing up its assets rata- 
bly among its creditors, and lawfully among those entitled thereto, prior to 
proceedings having been commenced against such corporation or company, 
under the bankrupt laws of the United States, any order made, or that shall be 
made by such court, agreeably to the state law for the ratable distribution or, 
payment of any dividend of assets to the creditors of such corporation or 
company, while such state court shall remain actually or constructively in 
possession or control of the assets of such corporation or company, shall be 
deemed valid, notwithstanding proceedings in bankruptcy may have been 
comm~nced, and be pending against such corporation or company.”” The 
district court holding that the above provision applied to this case, dismissed 
the petition. On bill of review, filed in the circuit court for said district 
Held, That a voluntary assignment under the state law of Missouri is not 
within the scope of the amendment of February 13, 1873; and is not a “ pro- 
ceeding duly commenced against a corporation for the purpose of winding up 
its affairs,"’ as that contemplated by that amendment. 

Quere. Whether in any case the amendment would divert the jurisdiction 
of the district court in bankruptcy. 

_ For construction of same amendment, see case of Watson v. Citizens Sav- 
4ngs Bank of S. C., 11 N. B. R. 161; 2C. L. J. 126. 


DISCHARGE—DEATH OF BANKRUPT. 


William Young ¢¢ a/., Petitioners v. William Ridenbaugh’s Administrator, 
U.S. C. C., W. D. Mo., March T., r875, Diilon, J. This was a petition for 
review under section 2 of tie bankrupt act. William Ridenbaugh was thrown 
into bankruptcy in 1870,—the case went through all the stages of bankruptcy 
proceedings. In April, 1874, the bankrupt regularly applied to be discharged. 
In September, 1874, his application for a discharge, not being contested, was 
submitted to the court, and referred to the auditor as master, who on the 17th 
day of October, 1874, reported to the court that the bankrupt had complied 
with the law, taken the final oath, and was entitled to his discharge. The 
court ordered the discharge. On the 18th day of October, 1874, the bank- 
rupt died ; no final oath appeared among the papers. The discharge was not 
entered of record until Oct. 22, 1874. When the order for discharge was 
made, whether before or after Ridenbaugh’s death, did not exactly appear. 
Creditors who had proved debts in bankruptcy sought, by petition in the cir- 
cuit court, to set aside the discharge on the ground that no final oath was 
ever taken by the bankrupt. The court refused to set aside the discharge, 
and ordered a new certificate to be issued as of Oct. 17,1874. To review 
and reverse this order, the creditors brought the petition for review, making 
Ridenbaugh’s administrator defendant therein. Held, That the report of the 
auditor, and the action of the district court thereon, afforded a strong pre- 
sumption that the final oath required by section 29 was duly taken; and that 
this presumption was not overcome by the mere fact that such oath is not 
among the files; that it was immaterial whether the order for discharge was 
actually made before the death of the bankrupt, as the report of the auditor 





that the bankrupt had in all respects conformed with the law was submitted 
before the death, and the delay, if any, was the delay of the court, and not of 
the party; that under such circumstances, the court has the power to order 
the discharge as on a date when the bankrupt was in life. Citing, Broom’s 
Legal Maxims, 123; Miles v. Williams, 9 Ad. & Ellis (N. S.), 47; 2 Dan, Ch, 
Pr. 1027; Campbell v. Meiser, 4 John’s Ch. 334. 
LIEN OF EXECUTION RETURNED NULLA BONA. 

dn re Tills & May, U.S. D.C., W. D. Mo., 11 N. B. R. 214, Krekel J. The 
well-considered opinion of Register Cook is affirmed by the court, to the 
effect that a judgment-creditor, whose execution has been returned into court 
nulla bona before bankruptcy, acquires no lien upon proceeds of personal 
property seized and sold by the marshal as messenger of the district court in 
bankruptcy. 


EXAMINATION OF BANKRUPT—POWER OF COURT TO IMPRISON, 


in re Salkey & Gerson, U.S. D. C., N. D. Ill., Blodgett, J., Jan. 9, 1875, 
The note of this case, on page 110 of this volume, was taken from an in- 
complete report ina Chicago daily paper. A full report of the case may be 
found in 7 Chi. Leg. News, 178 with syllabus as follows : 

The bankrupts appeared before the register as ordered, and stated under 
oath that they had no further account to give of their assets, and a motion 
was made that they be committed to jail for contempt in not accounting for, 
and delivering to their assignee, the deficiency between the assets traced to 
their hands by their own admissions under oath, and what they had already 
surrendered. He/d, although the bankrupt law contained no special authority 
to commit for a refusal to answer, or account to the satisfaction of the court, 
yet the principle runs through all the cases that have been cited, and is clearly 
involved in our own law, that the bankrupt, when on examination, after ad- 
mitting the possession of property, must clearly account tor the same to 
the satisfaction of the court, otherwise he must be held to still have it in his 
possessicn, and be able to hand it over to the assignee, and on failing, or re- 
fusing to account in a reasonable manner for the disposition of assets which 
have been traced to him, must be held to be acting in contempt of the juris- 
diction of the court, and may be imprisoned until he complies with the order 
of the court. E. T, A. 








Recent Reports. 


Reports of Cases Argued and Determined in the Supreme Judicial Court of 
New Hampshire. By JOHN M. SHIRLEY, State Reporter. Vol. 53. Con- 
cord: B. W. Sanborn & Co, 1874. 

This is a volume of 662 pages, 276 of which are occupied by the case of 
Hale v. Everett, ‘‘ the great church case,"’ the syllabus ot which we have al- 
ready published. 1 CENT. L. J. 291. Eastman v. Clark occupies 65 pages 
more, thus taking more than half the volume for the two, The volume isa very 
handsome one in appearance and workmanship, and the reporter's work has 
been done with a thoroughness and exactness which might well be taken for an 
example by other reporters. The only improvement we can suggest, is the 
adoption of black-letter side-heads in the syllabus. 

Hale v. Everett, p.9. The history of this case, as appears by the bill, is 
briefly as follows: In 1827, there was formed by the plaintiff and others, a 
religious society, known as “ The First Unitarian Society of Christians in 
Dover,”’ which society was duly incorporated under an act of the legislature, 
and authorized to erect and maintain a house of worship and parsonage house, 
which was accordingly done, the members of said society becoming by sub- 
scription stockholders therein. The society maintained its organization and 
pursued its usual and ordinary course without interruption until 1864, when 
one Abbott was installed as pastor, aud continued as such until 1868, when he 
declared in a public discourse, that he was neither a Unitarian nor a Christian, 
and announced his disbelief in and disavowal of the accepted doctrines of the 
denomination to which the society belonged. This produced a division in the 
congregation, a portion of whom, with the plaintiff herein, adhered to the es- 
tablished and accepted doctrines of the sociéty; and favored the dismissal of 
Abbott, while others, including the wardens and detendants, supported and 
sustained Abbott and his views. The latter class having the rightful posses- 
sion and management of the church building and property, by virtue of the 
authority of the wardens, continued Abbott as pastor, and the wardens, in 
pursuance of their duties, continued to assess the pew-taxes, and attempted to 
collect the same from all pew-owners, which assessments the plaintiffs refused 
to pay, and filed their bill to restrain the wardens from further employing Ab- 
bott as pastor, and from the collection of taxes for the support of Abbott's 
preaching. 

The defendants except Abbott, answer, denying the allegations of the bill 

as to the character of Abbott's preaching and teachings, but claiming that there 

has never been any interruption of public religious worship in the church- 








building, and that Abbott isa “ progressive thinker, and a porgressive man, and 
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notof such conservative tendencies as to always and forever remain un- 
changed and fixed in all of his opinions ; that he is free in his thought and free 
in his speech,” etc. ; and that under a resolution, passed at a parish meeting, 
in 1868, providing that each branch of the congregation should occupy the 
church-building half the time, they had only eccupied the same as therein 
provided, to attend the ministrations of Abbott. 

The several points decided in the learned, elaborate and exhaustive opinion of 
the court may be found in the syllabus, (sugra) the general result being that 
the relief prayed for in the bill is granted with costs. 

DoE, J., delivered a very lengthy and learned dissenting opinion. 


What Constitutes a Partnership.—Eastman v. Clark, p. 276. 
An agreement by which a person is to have a share in the profits of a busi- 
ness, is competent evidence on the question of his liability as a partner in 
that business; but sharing profits in any other sense than sharing them as 
principal, is not an absolute legal test of his liability. The question of his 
liability, is the question whether he is a principal, bound by a contract made 
by himself, or his agent acting by his authority, or whether he is estopped to 
deny that he is a principal within the general doctrine of estoppel. 

Such is the syllabus of this case, which although involving only the value of 
375 bushels of corn, occupies over 65 pages of the volume. 

Itis almost impossible to “ boil down"’ so extensive an opinion, even if the 
importance of the case, anc the principles involved, rendered it desirable; 
and while the learning and re search exhibited excite admiration,and the 
soundness and minuteness of the opinion render it exceedingly valuable,we must 
content ourselves with the presentation of the syllabus, referring those whose 
practice may require a closer examination of the case, and the numerous au- 
thorities cited, to the volume itself. 


Protection of Property—<Acts Done for Protection which are 
Forbidden by Law—Killing of Vermin.—When the statute prohibits 
killing of certain wild animals, they may yet be destroyed for the purpose of 
protecting property from destruction by them, under the authority of the bill of 
rights. Aldrich v. Wright, p. 398. The defendant had killed four minks, which 
were attacking his geese. The plaintiffsued forthe penalty prescribed by the 
Statute forbidding the killing of certain fur-bearing animals during certain 
seasons. Held, that the killing was justifiable, and that the penalty could. not 
be recovered. 

The court cites and reviews a very large number of authorities on the sub- 
ject of self-defence, and defence of property, and the reporter adds valuable 
notes citing authorities. 

Negligence—Proximate and Remote cause.—A person, whose 
horses, frightened by a locomotive, became uncontrollable, ran away from 
him, went upon the land of another and broke a post there, is not liable for 
the damage, if it was not caused by any fault on his part. Brown v. 
Collins, p. 442. Cases cited and reviewed, Lambert v. Bessey, T. Raym. 
421, 467; Fletcher v. Ryland, L. R. 3 H. L. 330; Weaver v. Ward, 
Hob. 134; Filliter v. Phippard, 11 A. & E. (N. S.) 347, 354; Tubervil v. 
Stamp, 1 Comyns, 32, S. C., 1 Salk. 13; Russell v. Fabyan, 34 N. H. 218, 225 ; 
Losee v. Buchanan, 51 N. Y. 476; Hammack v. White, 11 C. B. N. S. 588,91 
L J.(C. P.) 129; Scott v. London Dock Co., 3 H. & C. 596, 35 L. J. (Ex.) 
17,220; Rixford v. Smith, 52 N. H. 335; Lisbon v. Lyman, 49 id. 553, 568, 
et seg.; C. R. Co, v. Foster, 51 Id. 490; Stanley v. Gaylord, 1 Cush, 536; and 
many others. 

Landlord and Tenant—Lease.—By the lease of a building, everything 
which belongs to it, or is used with it, and which is reasonably essential to its 
enjoyment, passes as an incident to the principal thing and as a part of it, un- 
less especially reserved. Riddle v. Littlefield, p.. 503. When a store was 
leased, the lessee acquired the right to the use and control of the outside sur- 
face of the walls, and the lessor could not afterwards convey to a third person, 
the right to use the same for posting bills and notices thereon. Ibid. 

Administrators—Waste by One—Bond.—Where co-administrators 
give a joint bond, each is liable thereon’as principal for waste committed by 
the other. Newton v. Newton, p. 537. 

Life Insurance—Remittance of Funds for Payment of Pre- 
mium.—Where a policy-holder remits funds according to instructions re- 
ceived from the agent of the company, to be applied in payment of his pre- 
mium, and the funds are lost in transit, such remittance is a payment of the 
premium, Currier v. Continental Life Ins. Co., p. 538. 

Questions involved :—1. That the delivery of the money to the express 
agent, under instructions received from the agent of the company, was a pay- 
ment of the premium, Citing Chitty Cont. 750; Parsons Cont. vol. 2, 132 N. 
C. ; Greenl, Ev., vol. 2, 3 525 ; Stark. Ev. 1089, vol. 3; Wakefield v. Lithgow 
3 Mass. 249; Kington v. Kington, 11 M. & W. 233; Warwicke v. Noakes, 
Peake’s R. 67, and others.—2. That the policy was not forfeited by reason of 
the non-arrival of the money before the time when the payment of premium 








was required to be made by its terms, Citing Atlantic Ins, Co. v. Goodall 
29 N. H. 182; Hale v. U. Mu. Fire Ins. Co., 32 Id. 295; Glidden v. Unity, 
33 Id. 577; U. Mu. Fire Ins. Co. v. Keyser, 32 Id. 316; Lisbon v. Bath, 23 
Id. 2; Barnes v. Company, 45 Id. 27; Pierce v. Ins. Co., and cases cited, 50 
Id. 302; Lyman v. Littleton, 50 Id. 42; Heath v. Franklin Ins, Co., r Cush. 
257; Clark v. N. E. Fire Ins. Co., 6 Id. 342; Vas v. Robinson, 9 Johns. 192; 
#Etna Ins. Co. v. Tyler, 16 Wend. 401; McMasters v, Westchester Ins. Co., 
25 Id. 379. 

Libel—Justification.—Carpenter v. Bailey, p. 590. It is not a sufficient 
defence that the defendant was informed and believed that the fact stated by 
him was true. It should appear tha the had probable cause to believe it. 

Plaintiff was a paymaster of the navy, stationed as purchasing agent at 
Portsmouth. Defendant published the following ‘“‘libel:'’ ‘‘ To the honor- 
able, the senators and members of the house of representatives in Congress 
from New Hampshire: The undersigned, after much patience has been ex- 
hausted, beg to remonstrate against the furthc: continuance, at this station, of 
Paymaster J. N. Carpenter as purchasing agent. In all our struggles, Pay- 
master Carpenter has always voted against us, carrying the straight demo- 
cratic ticket, throwing his patronage adversely to the friends of General 
Grant, and always filling the requirements of a tool sent here by Ex-Secretary 
Welles to carry out the interests of Andrew Johnson. May we hope for re- 
lief from such a burden? Let the rebel sympathizer be exchanged for a man 
who will have office hours of a convenient kind, and will be found there at 
least once a day to attend to those having business there, and officers and 
citizens will be alike gratified. Portsmouth, N. H., April 20, 1869. (Signed) 
E. G. Pierce, Jr., Chas. Robinson, Aaron Young, Daniel J]. Vaughan, E, A. 
Stevens, W. H. Hackett, John H. Bailey, Paine Durkee.” 

The defendant's plea, reciting substantially the facts in the alleged libel, and 
that they were believed by him to be true, was demurred to, and the demur- 
rer was sustained. 

Constitutional Law—Laws Allowing Amendments in Pending 
Suits.—Kent v. Gray, p. 576. This case was published in full in 1 CENT. 
L. J., p. 244. 

Trust—Repudiation of by Trustee—Adverse Holding by Trus- 
tee after Repudiation.—A deed to a tract of land granted in 1765 to the 
town of Newington, declared that the premises were conveyed to the inhabit- 
ants of said town “ for a parsonage and the use and support of ministers of 
the gospel.” Since 1810 the town had used the premises otherwise, and ap- 
plied the income and profits therefrom to municipal purposes. edd, that 
there had been such a distinct repudiation and disavowal of the trust, and 
such an adverse holding of the premises, without application to have the trust 
executed, as to make a complete legal and equitable title in the town, Conz 
gregational Society and Church v. Newington, Pp. 595- 


Statute of Frauds—Sales of Personal Property—Sewing Mach- 
ines—Sale on Monthly Installments.—It is not necessary that the ab- 
solute legal title to goods sold should pass to the buyer at the time of the 
contract of sale, in order that there may be an acceptance within the mean- 
ing of sec. 14, ch, 201, Gen. Statutes, which provides that ‘no contract for 
the sale of goods,” etc., “for the price of $33 or more, is valid unless the 
buyer accepts and actually receives part of the property sold, or gives some- 
thing in part payment or in earnest to bind the bargain,” etc. Pinkham v. 
Mattox, p. 600. 

A. sold to B. a sewing machine for $80, to be paid for in monthly install- 
ments of from $5 to $10, at the option of the buyer, and it was agreed that 
the machine should remain the property of A until paid for. The machine 
was delivered and accepted at the time of the contract. B. having paid 
nothing until $45 was due at the rate of $5 per month, in an action of as- 
sumpsit by A. to recover this sum, it was Ae/d, that the acceptance of the 
machine by B. was a sufficient acceptance under the statute of frauds. 

C. A.C. 








Book Notices. 


DIGEST OF RAILWAY DECISIONS. By JOHN F. LACEY of the Iowa Bar, 

Chicago: Callaghan & Co, 1875. 

The scope of this work is correctly dicated by the title page: “ A Digest 
of Railway Decisions comprising all reported American cases in which a rail- 
way company is a party, and all other cases in which railway law is deter- 
mined.”” Its extent appears when we state that it contains 962 double- 
celumn pages. It is elegantly printed, and is highly creditable to the enter- 
prising publishers. 

The author has done his work carefully and well. It has all the requisites 
of a first-class modern digest,—appropriate titles and subdivisions—a running 
head at the top of the page—a catch-word in full-face type at the head of each 
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section,—cross-references,—table of cases and of overruled cases, and an an- 
alytical index. : 

Almost the only criticism to which the work seems to be open, relates to its 
plan, and not the execution of the plan. It is a mistake to include in a digest 
of railway law, cases whose only connection with that topic is the accidental 
circumstance that a railway corporation happens to be a party. Many text- 
writers and digest compilers make a similar mistake, without avowing it. 
There is a constantly acting temptation to err in this respect. The practicing 
lawyer, will, however, we imagine, rather regard this feature of the work of 
Mr. Lacey as adding to its practical value, since he knows that if every case 
in which an American railway is a party is included in it, he will be quite cer- 
tain to find any given case he is searching for, and will also feel an assurance 
that no case relating to railways is omitted. We commend Mr. Lacey's di- 
gest as a useful and excellent work. J. F. D. 


A TREATISE ON THE COUNTY AND TOWNSHIP OFFICERS OF IlowA— 
being a complete guide to Clerks, Sheriffs, Boards of Supervisors, Auditors, 
Treasurers, Recorders, Coroners, Surveyors and Notaries Public, and 
Township Trustees, Clerks, Constables, Assessors and Collectors ; showing 
their several Powers, Duties and Liabilities, with all the Forms required in 
their Official Business. And an appendix of Forms for general use. By 
G, W. FIELD, of the Anamosa Bar. Des Moines: Mills & Co. 1875. 


It is impossible for a person, not familiar with the code and system of prac- 
tice of the state to which a local book of this kind is applicable, to pass a 
critical judgment upon its merits. This volume appears, however, to embrace 
within a convenient compass, a large amount of useful information, and 
@any convenient forms designed to assist the officers named on its title page, 
and which will no doubt prove a great convenience to attorneys, as such 
books usually do. It is commended by Chief Justice Cole, by Circuit Judges 
McKean and Rothrock, and by several attorneys and county officers. 


BLACKWELL ON TAX TITLES.—Fourth Edition. Boston: Little, Brown 

& Co, 1875. 

The first edition of this valuable work was published in 1855, and was re- 
ceived with great favor by the profession. It was the first attempt to collect 
the decisions, and. lay dewn in anything like symmetrical form, the law on 
a subject of great and constantly increasing importance. 

The power to sell land for the non-payment of taxes, is an extraordinary 
power, and was unknown to the common law; hence the lawyer in the con- 
sultation of legal treatises, derives very little knowledge on the subject, except 
so far as they treat of the general principles applicable to the exercise of all 
powers. Laws imposing a tax on lands—regulating «its collection, and pro- 
viding for a sale of the lands in case they are returned delinquent, exist in 
nearly all the states, and as a complete divestiture of title may be worked, if 
the proceedings are properly conducted, the great and paramount importance 
of the subject is readily perceived. 

Mr. Blackwell commences his treatise with a chapter on the fundamental 
principles which control the taxing power, and then follows one on the 
nature of the power to sell. These chapters contain clear and full discussions 
of these interesting questions, and show the sturdy and uniform decisions of 
the courts in maintaining the rights of the citizen and his property against 
all encroachments that would eftect a deprivation, without pursuing the strict 
sanctions of the law. These chapters are well worthy of an attentive perusal 
as the general principles they inculcate have a much wider scope than the 
immediate topic under discussion, 


After a consideration of these preliminary views, the author then proceeds 
step by step, to examine every necessary requisite in reference to the matter, 
from the appointment of the officers, and the assessment of the property, to 
the final act which culminates in making the tax-deed. The questions relat- 
ing to the burden of proof—listing and valuation of the land—levy of the 
tax—authority to collect and demand the tax—advertisement and sale—tax 
deed—mode of pleading and evidence, are all thoroughly considered and the 
principles adduced from the authorities are laid down and explained. 

The book is well edited. The editor has performed his duties faithfully and 
conscientiously, and exhibited unusual diligence in the collection of the latest 
authorities. I have however discovered an occasional omission. Thus, upon 
the authority of Hunsaker v. Wright, 30 Ills. 146, and O'Kane v. Treat, 25 
Ills. 557, he advances the proposition that the legislature has no power to ex- 
empt from taxes, but may commutethem. But he has omitted to notice the 
cases of The Life Association, etc. v. Board of Assessors, 49 Me. 512, and 
City of Zanesville v. Richards, Auditor, etc., 5 Ohio St. 589, decided upon a 
constitutional provision similar to that existing in Illinois, in which that doc- 
trine was denied. 

But: the edition is an excellent one, and contains references which willl en- 
able the examining lawyer to find cases in a few minutes, which would other- 


wise take days to hunt up in the digests. The book is eminently worthy of 
patronage, and no lawyer, especially in the western country, can well afford to 
do without it. D. W. 








Briefs. 


[Members of the profession who send us briefs for notice will confer a great 
favor by giving their address, and by enclosing a brief statement of the points 
argued, That will save us much labor, avoid the danger of our making mis- 
takes, and render it possible for us to notice briefs when we might not other- 
wise have time to do so. As it is sometimes convenient for us to cut extracts 
out of briefs, and as we desire to preserve all good briefs for binding, we should 
take it as a favor if those who send us briefs would enclose #wo copies.—Ed 
Cc. L. J.) 

Condensed by W. L. MURFREE, Jr., of Saint Louis, 


Municipal Corporations — Loan of Credit by ‘‘ Two-Thirds of 
the Qualified Voters.”—Hawkins v. Supervisors of Carroll County, Su- 
preme Court of Mississippi. Brief and argument for plaintiff in error, by J, 
A. P. Campbell, Esq. In this case a bill was filed by certain tax-payers, to 
restrain the issue and delivery of bonds of Carroll County, Miss., to the 
Greeneville, Columbus and Birmingham Railroad Company, to the amount of 
$125,000, in payment of a subscription made to the capital stock of that com- 
pany, by authority of an act of the legislature. The plaintiff claims that 
the issue would be void, on the ground that the constitutional restriction re- 
quires two-thirds of all the registered voters of the county, and not simply two- 
thirds of those voting. It is also argued by counsel for plaintiff, that an elec- 
tion held by the registrars of a county, and their appointees, instead of by 
the board of supervisors of such county, is invalid in Mississippi. [Address 
J. A. P. Campbell, Esq., Columbus, Miss.] 

Negligence of Railroad Employes — Killing Infant.—Heman Isa- 
bel v. The Hannibal and St Joseph Railroad Company, Supreme Court of 
Missouri, brief and argument by Dunn and Johnson, and M. A. Low, for re- 
spondents. This suit was instituted by plaintiff to recover damages for 
the negligent killing of his infant son, by defendant's employees, while running 
and managing a locomotive and train of cars upon the railroad, The evi 
dence tends to show these facts: That plaintiff's wife being dead, he placed 
his child in charge of its grand-parents, Mr. and Mrs. Balke, who reside about 
seventy-five yards north of defendant's road ; that plaintiff's child was not per- 
mitted to go upon the railroad track, but on the contrary, his grandmother 
kept as close watch over him as possible ; that being poor, it was necessary for 
her to work for a living, and, consequently, she could not devote her un- 
divided attention to him; that one morning, while his grandmother was at- 
tending to her household duties, the little child, then about nineteen months 
old, stole out of the house and wandered to the railroad track, where it sat 
down between the rails, and while sitting there, was run over by a freight train; 
that the morning was bright and clear, that the track where the child sat was 
filled with earth between the rails, and was free from weeds ; that for eighty 
rods west (the direction from which the train was coming) the track was 
perfectly straight and almost level ; that a public road crossed the track abeut 
sixty feet west of where the child sat, that with ordinary care and prudence, 
the child might have been seen by the engineer, at for at least 800 feet be- 
fore the child was run over. On these facts, it is argued that the defendants 
are not liable. The argument is full, and the citations abundant. [Address 
M.A. Low, Esq., Hamilton, Mo.] 








Summary of our Legal Exchanges. 
CHICAGO LEGAL NEWS, MARCH 27. 


Removal of Causes—Conclusive Effect of Judgments of State 
Courts.—Dupasseur v. Rochereau, Supreme Court of the United States, 
opinion by Mr. Justice Davis. 1. When, ina casein a state court, a right or 
immunity is set up under and by virtue of a judgment of a court of the 
United States, and the decision is against such right or immunity, a case is 
presented for removal and review by writ of error to the Supreme Court of 
the United States, under the act of February 5th, 1867. 2. In such a case, 
the supreme court will examine and enquire whether or not due validity and 
effect have been accorded to the judgment of the federal court, and if they 
have not, and the right or immunity claimed has been thereby lost, it will 
reverse the judgment of the state court. 3. Whether due validity and effect 
have or have not been accorded to the judgment of the federal court, will 
depend on the circumstances of the case. If jurisdiction of the case was ac- 
quired only by reason of the citizenship of the parties, and the state law alone 
was administered, then only such validity and effect can be claimed for the 
judgment as would be due toa judgment of thestatecourts under like cir- 
cumstances, 4. Judgment was rendered by the Circuit Court of the United 
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States for Louisiana on a vendor's privilege and mortgage, declaring it to be 
the first lien and privilege on the land; and the marshal sold the property 
clear of all prior liens and the mortgagee purchased, and paid into court for 
the benefit of subsequent liens, the surplus of his bid beyond the amount of 
his own debt. This judgment and sale were set up by way of defense to a 
suit brought in the state court by another mortgagee who claimed priority to 
the first mortgage,-and who had not been made a party to the suit in the 
circuit court. The state court held that the plaintiff was not bound by the 
former judgment on the question of priority, net being a party to the suit. 
The case was brought to the Supreme Court of the United States by writ of 
error, and this court held, that the state court did not refuse to accord due 
force and effect to the judgment; that such a judgment in the state courts 
would not be conclusive on the point in question, and the judgment of the 
circuit court could not have any greater force or effect than judgments in the 
state courts. 


Taxation— Power of Equity to Restrain—Equalizing Assess- 
ments — Duty of Board of Supervisors in Dlinois.—McConkley v. 
Smith, Supreme Court of Illinois, opinion by Walker, Ch. J. [7 Chi. Leg. 
News, 210.] 1. A court of equity will restrain the colleetion of taxes in cases 
of fraud, or when the assessment or levy 1s made without the authority of law, 
or when it is levied on property not subject to taxation. 2. When a party 
liable to taxes, makes out and delivers to the assessor, a list of his taxable 
property, which is accepted by the assessor, without question, the 
assessor has no power afterwards, arbitrarily and of his own motion, 
to alter it, without first giving the party assessed notice. 3. The 
board of supervisors can equalize assessments, but can not originate 
assessments. They can equalize assessments between the several towns, but 
can not of their own mere motion raise an assessment beyond the amount re- 
turned by the assessor. : 


Accretions—Dower.—Lombard v. Kinsie, Supreme Court of Illinois, 
opinion by Walker, Ch. J. [7 Chi. Leg. News, 211.] The facts of this case 
are stated in 56 Ill. 56. The court now hold that a wife's right of dower at- 
taches to an accretion upon her husband's land, and is not devested by a sale 
of the land by his assignee in bankruptcy. 


Widow’s Dower in Mines—How it may be Assigned—When 
Dowress may Work Mines—Partition—Waste.—Lenfers v. Henke, 
Supreme Court of Illinois, opinion by Scott, J. [7 Chi. Leg. News, 211]. In 
this case the court say that the general doctrine is, where mines have been 
opened and worked during the lifetime of the husband, that the wife is dow- 
able, but not in mines or strata not opened at all. It makes no difference, if the 
mines have been temporarily abandoned; it is only material that they 
were opened in the lifetime of the husband ; she may not only work the mines 
but she may construct new approaches tothem. That there is no reason why 
the wife may not be entitled to be endowed of mines opened by the heir or 
owner of the fee after the right of dower attaches, and before there has been 
any assignment, as well as in mines opened by the husband. That it is not 
waste for a widow to work mines‘opened by her husband, and by a parity of 
reasoning the court reaches the conclusion that it is not waste for her to work 
mines opened by the heir, before assignment of dower, at all events she would 
be entitled to dower in the profits in case the mines should be worked by the 
heir or owner of the fee before the assignment of dower. The court also 
states the proper manner of assigning dower in mines. F 


LEGAL INTELLIGENCER (PHILA.), MARCH 26. 


Construction of Treaty — Jurisdiction of German Consular 
Courts.—Meyer v. Basson, Philadelphia Common Pleas, opinion by Player, 
P. J. [32 Leg. Int. 106.] The treaty of December 11th, 1871, between the 
United States and the German Empire, containing provisions which give to 
the consuls of the respective governments exclusive cognizance of differences 
of every kind arising between the captains and crews of vessels belonging to 
the respective countries, and enacting that the local tribunals shall not, on 
any pretext, interfere in these differences, it was Ae/d, that a sailor, who was a 
Hollander, who had shipped at Liverpool as a seaman, on board of a German 
ship, and who, upon the arrival of the ship in this port, had been arrested and 
handed over to the German consul upon a requisition made by him on a com- 
plaint preferred to him by the captain of the ship, could not maintain an action 
in this court against the captain for such arrest. 


CHICAGO LEGAL NEWS, MARCH 13. 

Chattel Mortgage, when Constructively Fraudulent—Posses- 
sion of Goods—Sale of Same by Mortgagor at Retail.—Robinson v. 
Elliott, Supreme Court of the United States, opinion by Davis, J. [7 Chi. Leg. 
News, 193.]—A chattel mortgage containing this provision: ‘‘ The property 
is conveyed upon the express agreement that, until default be made in the 
payment of some one of said notes, or some paper in renewal thereof, the 








mortgagors may remain in possession of the goods and sell them as hereto- 
fore, and supply their places with other goods, and the goods substituted by 
purchase for those sold, shall, upon being put into the store now occupied by 
them, or any other in Evansville in which they may be put for sale, be sub- 
ject to the lien of the mortgage,’’ was held to be constructively fraudulent as 
to creditors. ‘ 


Effect of War on Authority of Agent to Receive Payment.— 
Fritz v. Stover, Supreme Court of the United States, opinion by Davis, J. 
[7 Chi. Leg. News, 19.]—The principal, in 1861, left a bond secured by deed 
of trust, with his attorney in Virginia, and went to Pennsylvania; the agent 
during the war received payment in confederate notes and Virginia bank 
notes, and delivered up the trust-deed and bond: edd, on a bill filed after 
the war, that the bond had not been paid, or any part of it, and that the deed 
of trust to secure it is still a subsisting security in full force and effect. 


Mistake in Description in Deed—Notice to Judgment-Creditor. 
—Lumbard v. Abbey, Supreme Court of Illinois, opinion by Sheldon, J. 
[7 Chi. Leg News, 195.]—There was a mistake in the description of the 
premises in a deed. After the execution of the deed a creditor of the grantor 
obtained judgment against him, and levied upon the land by a correct de- 
scription, and sold the same: e/d, under the evidence in this case, that 
there was such a use by the grantee in the deed of the premises as a wood 
lot, and for such a length of time as would apprise the community in its 
vicinity that he was in the exclusive use and enjoyment of its possession, and 
that it was sufficient to put a creditor or purchaser on enquiry at the time he 
obtained his judgment, and to charge him with notice of the grantee’s inter- 
est in the land. 

Twenty Years’ Adverse Possession under Illinois Statute of 
Limitation.--Weber v. Anderson, Supreme Court of Illinois, opinion by 
Craig, J. [7 Chi. Leg. News, 196.]—This case expounds the Illinois statute 
which prohibits the bringing of suits for the recovery of land after the lapse 
of twenty years, the nature of the possession required, and the evidence by 
which the fact of possession may be established. 


PITTSBURGH LEGAL JOURNAL, MARCH Io. 

Fox v. Seal, U. S. Supreme Court, opinion by Strong, J. [22 Pittsb. Leg, 
Jour., N. S. 113.]—1. Under the resolution of the legislature of Pennsylvania 
of January 21st, 1843, P. L. 367, acontractor’s claim for the construction of 
a railroad is a lien itself, without a judgment, of indefinite duration, and has 
priority of claim to the company’s property, over every right that could be 
acquired by a mortgagee or acquired under a mortgage, if the mortgage was 
made after the contractor's debt was incurred. 2. That resolution declares 
null and void every mortgage, the effect of which is to defeat, postpone, en- 
danger, or delay contractors, laborers and workmen. The mortgage may be 
good as against other creditors, but it is a nullity as to them. 3. The act ot 
April 4, 1862, sect. 1, recognizes the existence of such a lien and points out a 
mode for making it available to the creditor. 4. The supposed policy of a 
state against secret liens, or liens not of record, or liens on lands created by 
parol, can not, in a judicial proceeding, prevail overa plain statute. 5. Plain- 
tiff should have been permitted to prove his offer “that his claim was within 
the protection of the resolution ; that the mortgage under which the defend- 
ants held was invalid as against him ; that his case was embraced in the reme- 
dial act of 1862, and that the defendants had bought under a decree of fore- 
closure of mortgage, which expressly directed that the property should, not- 
withstanding the sale, remain subject to the claim of the plaintiff." 6. The 
sale on March 1, 1871, under a decree of the Supreme Court of Pennsylva- 
nia, did not disturb plaintiff's lien, and he had no right to look to the pro- 
ceeds of sale for payment. 7. The act of rath of April, 1851, did not ex- 
empt the company from the operation of the resolution of 1843. 


Vested Legacy.—Stover's appeal, Supreme Court of Pennsylvania, opin- 
ion by Gordon, J. [22 Pittsb. Leg. Jour., N. S. 114.]—The syllabus of this 
case is as follows: ‘‘/tem, I give and bequeath unto my nephew, Mason 
Hutchins Darrach, an annuity of one thousand dollars, chargeable upon and 
yearly payable out of my estate, for and during the term of his natural life. 
And I do further order and direct that the said sum shall be paid to him in 
person only, and upon his personal application therefor, and to no other per- 
son for him; and in case the said Mason Hutchins Darrach shall not for the 
space of five years apply in person for the payment of the said yearly sum, 
after the same shall become due, then I order each and every such annual 
sum uncalled for, to revert to and become part of my residuary estate.” The 
testator died in 1866, ard the legatee died in 1871, never having made per- 
sonal application for the legacy. The administrator of Darrach now presents 
his petition to the orphans’ court, praying for a decree ordering Hutchins, ex- 
ecutor to pay over said annuity. edd, that the legacy was contingent upon 
the compliance with certain conditions which were not met, and therefore the 
legacy vested in the estate, 
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Equity Pleading—Multifariousness—Duty of Tenant per autre 
Vie to Repair and Pay Taxes.—Elliott v. Lamon, Supreme Court of the 
District of Columbia, General Term, opinion by Wylie, J. [2 Wash. L. R. 
65.] 1. A bill in equity which seeks to set aside a conveyance of real prop- 
erty by which one of the defendants became possessed of an estate per autre 
vie, and which also seeks to charge the same defendant with the taxes as- 
sessed upon the property, is not multifarious, but a proper form of pleading 
for the purpose of economy in litigation. 2. It is the duty of the person 
who owns the estate Jer autre vie, to keep the property in repair and pay the 
taxes as they fall due, and if he fails to perform this obligation the court will 
decree the taxes due and unpaid, a lien upon the life estate, and will order the 
sale thereof,in case of his default to pay such taxes within a specified 
period. b 

Collisions at Sea—Regulations of Act of Congress.—The Sea 
Gull v. The Sarah Watson, U. S. Supreme Court, opinion by Clifford, J. [2 
Wash. L. R. 66.] I. The regulations enacted by Congress upon the subject of 
navigation are obligatory upon our commercial marine in all cases where 
they apply, but inasmuch as the act of Congress does not profess to regulate 
the whole subject of sailing rules, it can not be understood as superseding the 
prior established usages of navigation which are not embraced in the sailing 
rules contained in the congressional enactment. 2. Steamers approaching a 
sail-ship in such a direction as to involve risk of collision are required to keep 
out of the way of the sail-ship, but the sail-ship is required to keep her course 
unless the circumstances are such as to render a departure from the rule ne- 
cessary in order to avoid immediate danger. It is the privilege of the steamer 
to go to the right or left, if, in doing so, she could with reasonable certainty 
* keep out of the way ; but if not, it becomes her imperative duty to slacken 
her speed, and if necessary to stop and reverse. 








Legal News and Notes. 


—Hon. J. D. Ward, of Chicago, has been confirmed United States Dis- 
trict Attorney for the Northern District of Illinois. 


—The Chicago Legal News for March 27th, publishes an address delivered 
by James L. High, Esq., author of “‘ High on Injunctions," before the 
Union College of Law, on the “ Outlines of the law of Injunctions. ”’ 

—THE San Francisco Chronicle comes to the front, and demands the 
restoration of the whipping-pest in the case of garroting, petit larceny and 
wife-beating. Amen. 


—IN the case of Mrs. Virginia Minor, of St. Louis, v. Happersett, the Su- 
preme Court of the United States have just decided unanimously that the 
14th amendment to the federal constitution does not extend to the conferring 
of the right of suffrage upon women. 

—So far as the President's official information goes, the senate, instead of 
rejecting the nomination of Mr. Pardee to.the vacant United States district 
judgship, failed to act on his nomination. Under these circumstances, the 
attorney-general has advised the President that he has no power to appoint a 
successor. Meantime Mr. Circuit Judge Woods is said to have concluded 
that it is competent for him to designate a judge of another district to hold 
the court. 


—THE Chicago Legal News says: “ For the first time, we believe, in the 
history of Illinois, the general assembly is called upon to remove a judge 
for cause. A large number of the bar of East St. Louis have petitioned the 
general assembly to remove from office, on the sole ground of incompetency, 
Judge McGowan, of the city court. The Mayor of the city and common 
council have signed a remonstrance against his remé¥al. Even the pexsons 
who are trying to get the fudge removed admit his honesty. It is a pecu- 

—THAT ably-edited monthly law journal, The Law, which has recently 
been started in England, is not very heartily welcomed by the Law Times, its 
weekly cotemporary. The latter journal says: ‘* What possible object is to 
be served by issuing, in pamphlet form, half-a-dozen milk-and-water articles 
on worn-out topics? * * * we confess: ourselves unable to determine, 
The only other legal monthly publication is a conspicuous failure, and we 
can not suppose that any one will, by purchase, encourage The Law to pre- 
long a vain struggle for existence.” 


The animus of this language must be that the Law has hurt the Law Times 
in its tenderest place, the pocket. Whilst the articles in the Law are not of 
the same character as those in the Law Times, which consist chiefly of brief 
discussions of adjudications and movements in legislation, yet they are unques- 
tionably written by an able pen, and are much mor | interesting. It would be 
hard.to conceive of anything more dull, or m-.¢ of a milk-and-water charac- 





ter, than some of the articles which appear.in the latterjournal. The editor of 
the Law has opinions and expresses them in language that has a clear ring in it ; 
but the editor of the Law Times seems to delight in the cultivation of the art 
of straddling a difficult question and balancing himself there, as Agricola bal- 
anced himself on the row of broken bottles. We can only hope that he en- 
joys it as well, 


—THE English solicitors are greately exercised over the depredations of 
unqualified and unauthorized persons who insist upon doing things for hire 
which by the law of England, none but solicitors are permitted to do. A 
bailiff was recently put through bankruptcy, and in the course of his examina- 
tion, it was discovered that he had derived lucrative gains from the business 
of conveyancing. Whereat the Law Times exclaims: ‘‘ Here isa county court 
bailiff, of all other unauthorized persons, systematically breaking the law to 
his own pecuniary advantage, and thereby depriving professional men of 
emoluments which must otherwise have come to them. The mystery is th:t 
respectable people should, for the sake of saving some small sum in the shape 
of professional charges, commit their conveyancing business to such persons.” 


—A SINGULAR suit has lately been before the Supreme Court of Michigan. 
It appears that an attorney of that state was also engaged in printing and 
publishing a newspaper ; that upon a favorable opportunity presenting itself 
he sold out his interest in the printing establishment ; that being desirous of 
securing an office of some prominence from the people, at an election not far 
distant, he reserved in the contract of sale, one-half column in his paper for 
“advertising purposes ;"’ that he was to have the use of this half column for 
five years; and that to protect himself still further, he took a chattel mortgage 
of $5,000, from the vendee, that he would not say anything in the columns of 
the paper detrimental to his (the vendor's) character—or, in other words, 
would print nothing injurfous to him in the practice of law. Prior to the 
anticipated election, this attorney and former publisher secured the desired 
nomination. The paper withheld its comments for a considerable time. 
Finally, upon outside presssure, the editor vented his feelings, and allowed 
articles to be published attacking the personal character of the candidate, 
thereby preventing his election. Suit was brought for damages, and failing 
in the circuit, it was appealed. 


—A STRIKING illustration of the fallibility of the Court of Exchequer Cham- 
ber is afforded by a case which was before the house of lords on the gth inst. 
The case also shows that the judges of the intermediate court of appeal are 
disinclined to learn, or to apply, the doctrines of equity, however plain or how- 
ever controlling tney may be. A person who held certain shares in the Shrop- 
shire Union Railway Company, as trustee for the company, in breach of the 
trust, transferred them to one Robson, on whose death his executrix applied to 
have the shares transferred into her name. The company refused on the 
ground that the shares were their property. On application to the Court of 
Queen's Bench for a mandamus, and on a special case being stated, that court 
decided in favor of the company. The executrix appealed, and the Court of 
Exchequer Chamber unanimously reversed: the decision of the Court of 
Queen’s Bench, This unanimous court of appeal has now had the satisfac- 
tion of learning from Lord Cairns that the case was very simple, and could 
hardly admit of argument. His lordship said, with most admirable candor, 
“ unless the whole of the well-known system of trusts.in this country was to 
be held applicable only to the cases of infants, married women, and persons 
of limited interests, the decision of the Exchequer Chamber could not be 
upheld.”"—[ Zhe Law Times. 


—THE removal of Judge McKean, of Utah, from the United States judge- 
ship of that territory, is made the basis of a number of letters and newspaper 
articles defending that gentleman's official course, and regretting the execu- 
tive interference in behalf of Mormonism. The prompt action of the senate 
in confirming the nomination of Judge Wood as Judge McKean’s successor 
is the best evidence that there was no discussion on the question of the nec- 
cessity for achange. Judge McKean had found it in accordance with his 
views to pursue a course that was generally regarded as tyrannical and op- 
pressive, and entirely uncalled for in the cases before him, A man may be 
an able lawyer, an honest citizen, and a conscientious officer, and yet be en- 
tirely unfit for a judge. Not only in the trial of Brigham Young, but in other 
cases, Judge McKean pursued a course which, it is fair to conclude, he hon- 
estly believed to be in accordance with the law and his official duty, still it 
could neither be approved or indorsed by the government, and so seriously 
interferred with his usefulness asa judge that under all the circumstances; in 
the interest of the administration of public justice,a change was deemed 
necessary. Judge McKean had held the office for many years, and has since 
his retirement from the bench entered upon the practice of law in that terri- 
tory, evidently satisfied to earn his vindication among those citizens with 
whom he has been associated during his official life.—[ Washington Chronicle. 
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